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LETTER OF TRANSMITTAL 


Fresruary 21, 1952. 
Hon. Jonn SpaRKMAN, 
Chairman, Select Committee on Small Business, 
United States Senate, Washington, D. C. 

My Dear Mr. CuarrMan: Pursuant to your request of November 
14, 1951, the staff of the Commission has prepared a report on the 
subject Monopolistic Practices and Small Business, which is sub- 
mitted herewith. 

A separate report of the Commission, Changes in the Consumption 
of Steel, is also submitted herewith because of its special relevancy to 
the subject of your hearings. 

By direction of the Commission. 





STEPHEN J. SPINGARN, 
Acting Chairman. 
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PREFACE ' 


On November 14, 1951, the Subcommittee on Monopolistic Practices 
and Small Business of the Senate Small Business Committee informed 
the Federal Trade Commission that it contemplated holding a series of 
hearings concerned with the effect of monopoly upon small business. 
The Commission was asked to present to the committee an account of 
the monopolistic business practices which harm small business and so 
far as possible to illustrate these practices from examples encountered 
in its daily work. ‘The Commission was also asked to indicate in 
broad terms the bearing of the policy of maintaining competition upon 
the interests of small business. 
+> I am appearing today in response to this request. My statement 
to the committee will be concerned with the significance of competition 
as an aid to small business. It should be regarded as a preface to the 
more detailed account of the impact of monopolistic practices which is 
to be found in the reports that have been prepared for you. 

The public policy of the United States as to the relation of govern- 
ment to business is firmly grounded upon the principle of free and 
competitive private enterprise. Competition is expected to provide 
a’free market and thus to assure a free economic system. That free 
market is expected to be accessible to and useful to consumers, pro- 
ducers, and merchants alike. Every citizen, no matter how weak, 
every enterprise, no matter how small—all must have access to that 
market on just and equal terms. Every interference with such 
access must be removed. 

The American people accept this principle. They believe that 
business should be generally free and private and that where exceptions 
are made, as in the case of public utilities or atomic energy, the 
burden of proof should be upon those who propose the exception to 
show that there are special circumstances calling for an unusual policy. 
They also believe that the health of free private business and its 
usefulness to the community depend upon keeping it competitive. 
The private and free character of business generates energy, inge- 
nuity, and variety. The competitive character of business makes the 
drive of businessmen consistent with the public interest. 

If business is to be kept safely competitive, there must be a large 
place in the business system for healthy, prosperous small enterprises. 
There is a close connection between the well- being of well-managed 
small business and the maintenance of competition itself. 

The confidence that private enterprise and competition belong 
together has been strengthened by experience. Nowhere else in the 
world has the emphasis upon competition been so important a part of 
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public policy as in the United States. Nowhere else has there been as 
rapid and sustained a rise in the standard of living, in the real wages 
of labor, or in the productivity of industry. In no other country in 
which people are free to choose have they been equally w illing to 
discard old processes and old forms of business organization in order 
to adopt better ones. Nowhere else has there been such an open 
opportunity for men who are born poor to rise to places of responsi- 
bility and authority by showing that they have the requisite traits of 
brain and character. 

Since the Second World War the United States has been spending 
substantial sums to restore the strength of the economies of Western 
Europe. Those who have been responsible for administering these 
expenditures have come to the substantially unanimous opinion that 
one of the major influences retarding European productivity and hold- 
ing down the European standard of living is the relative weakness of 
competition in European business. This opinion has not been confined 
to Americans. One delegation after another of European businessmen 
has come to the United States since the war to study the higher pro- 
ductivity of American industry and to ascertain its origins in order to 
increase the productivity of European business enterprises. <A reiter- 
ated comment running through the reports of these productivity teams 
has been that the productivity of the United States is due in large part 
to such factors as hard work, willingness to experiment with new meth- 
ods, and the readiness with which incompetence is followed by business 
losses, and that these characteristics in turn are largely due to the keen 
competition that is prevalent in American business life. 

One need only make a cursory examination of recent history to 
see the political results of the cartelization that, following the Indus- 
trial Revolution, gradually came to characterize European business 
and industry. For example, the absence of competitive freedom in 
German business and the absence of democratic freedom in German 
Government were influences that reinforced and strengthened each 
other. The successive German governments having tolerated authori- 
tarianism in business, it was all too easy for Hitler to fasten his authori- 
tarian political yoke around the necks of the German people. Lack of 
economic freedom was accompanied by lack of political freedom, and 
this, by lack of the individual freedom which is the life and breath of 
democracy. The economic and political aspects of our age are so in- 
extricably bound together that removal of the element of individual 
freedom from either tends to produce the same characteristics in the 
other. 

In this respect the history of Europe could have been the history 
of the United States had not the Congress taken precautions. The 
Congress long ago decided that the dynamic forces in our competi- 
tive economy could and would result in undue concentration of 
economic power unless they were regulated. The Sherman Act is 
an expression of that conviction. The Federal Trade Commission 
Act, the Clayton Act, the Robinson-Patman Act—these are also ex- 
pressions of that conviction. Our Commission has stated in various 
ways and on various occasions that there are two roads between 
which our people must choose—one marked free and fair competi- 
tion, and the other marked monopoly and totalitarianism. The 
Congress has stationed the Federal Trade Commission as a traffic 
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MONOPOLISTIC PRACTICES AND SMALL BUSINESS 3 


policeman—though unfortunately a small one with a tiny whistle— 
at the intersection where these roads diverge. 

No group in the United States benefits more clearly and consistently 
from the strength of American competition than the small-business 
men of this country. Competition is the basic protection for small 
business. When competition is impaired, the large and powerful 
concern may be able to take care of itself, but the small one is in 
jeopardy. The growing productivity and the rising standards of 
living that are associated with competition provide the healthy ex- 
panding environment within which there is room for small enterprises 
to be founded and to grow. Through competition the small business 
may hope for fair terms in what it buys and for improved opportuni- 
ties to translate business profits into a good standard of living for the 
proprietor and his family. When small business abandons the policy 
of competition, it may short-sightedly obtain some relief from imme- 
diate competitive pressures, but the price is likely to be the swallowing 
up of small concerns by large ones or else the displacement of free 
business by a system of state control. 

There is no need to argue at length on behalf of a political and 
economic principle as firmly established as the principle of competition 
has become in this country. However, it is worth while to state 
specifically the nature of the services which competition performs. 

First, competition is the economic equivalent of our political system 
of checks and balances. Buyers and sellers are able to protect them- 
selves in the market because they can compare different alternatives, 
reject those that are unsatisfactory, and take advantage of those that 
are best. The existence of competitive alternatives ordinarily limits 
the power of any trader to take advantage of those with whom he does 
business. But for competition it would be necessary to maintain 
everywhere a continuous system of governmental regulation designed 
to protect the citizens against abuse, similar to that which we set up 
in public utility fields where competition does not exist or that which 
we set up in times of national emergency when shortages are so great 
as to make the protections of competition ineffective. In such a 
system of pervasive regulation, small business could not hold its own 
against the political and legal maneuvers of large concerns. 

Second, competition guarantees that the policies of our business 
enterprises will point generally in the right direction. Businessmen 
can make money either by raising prices, by lowering costs through 
efficiency, or by lowering costs by such means as making poor goods 
or paying low wages; either by selling small amounts at a high profit or 
by selling large amounts at a modest profit. If they follow policies of 
low prices, low costs based on efficiency, low profits, and large output, 
they serve the interests of the community; for these policies produce 
high productivity, high levels of employment, and high standards of 
living. If they follow policies of high prices, low wages, skimped 
quality, high profits, and limited output, their own gain is made by 
devices that restrict production and employment and reduce standards 
of living. Hence, we want a business system in which the first kind 
of policy prevails. Competition tends to give it to us. It is difficult 
to set prices and profits high if there are competitors who make better 
offers. It is difficult to restrict production profitably if competitors 
are willing to make up the shortage. It is dangerous not to strive to 
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lower one’s own costs if competitors are also striving to make cost 
reductions which they may translate into low er prices. It is equally 
dangerous either to skimp the quality of one’s product, or to ignore 
opporcunities to mprove it, if there are competitors who offer goods 
of high and rising quality at competitive prices. Thus competition 
creates incentives for businessmen to adopt policies that are consistent 
with the public inierest. 

I do not want to be understood as saying that competition always 
makes business performance satisfactory or that it is enough to take 
care of all aspects of the public interest. Neither do 1 want to be 
understood as saying that the policies of small business are always 
efficiently competitive. Small concerns as well as large may fall short 
of satisfactory performance even ip a competitive system. However, 
when competition disappears, it is common for business enterprises 
to succumb to crude temptations to make money quickly in ways that 
hurt the public, and the effort to substitute monopoly for competition 
typically involves a program of substituting high prices for low prices 
and limited output for large output and a “slowi ing up of the pace at 
which costs are reduced and quality improved. 

Third, associated with this tendency to encourage good performance 
is the fact that competition weeds out the unfit. One of the worst 
features of a monopolistic conspiracy is the fact that prices are 
typically set so high as to be satisfactory even to the least efficient 
member of the conspiring group; and that the pace of improvement is 
held back to that of the least progressive. One of the worst features 
of a system of public regulation in a democracy is that it is difficult, if 
not impossible, for a public official to say to a business enterprise, “You 
are intolerably inefficient and must therefore close down.” By 
contrast, in a competitive system business enterprises are left to make 
their own success or failure, and those that fall behind in the race are 
impersonally but inexorably eliminated. The process is harsh, and 
the personal hardships which it creates are to be deplored. Neverthe- 
less, it is essential if men are to be free to start business ventures 
without public license. The right to go bankrupt is the necessary 
guaranty of the right to launch a business venture without getting 
anyone’s permission, without undergoing any examination as to 
competency, and without having to satisfy any authority that the 
risk is worth taking. Through competition we preserve these essen- 
tial freedoms by eliminating the incompetent and thus keeping the 
standards of performance tolerable. 

Fourth, through competition businessmen obtain impersonal but 
reasonably reliable guidance as to the direction of their business 
activity. In ordinary times we seldom realize the fact that the com- 
petitive market gives the signals which enable the managers of busi- 
ness enterprises to decide whether particular lines of production should 
expand or contract, whether one channel of distribution should be used 
in preference to another, whether there should be a change in the loca- 
tion of production plants, and which of the many alternatives as to 
design of product and character of process should be preferred. In 
an emergency, however, we become conscious of this function of the 
competitive market because we find it necessary to do by govern- 
mental decision much of what was formerly done by competition. 
In an emergency we cannot rely upon competition alone to bring 
about the drastic and often unprofitable changes that are necessary. 


Re; 
we 

duc 
rep 
co! 


of 


sol 
sul 
ms 
go 
we 
sit 
us 
co 
hin 
TI 
th 
or 
m 
la: 


o€ 
gre 


nm 


a ee ee a Coe ee a i oe 


MONOPOLISTIC PRACTICES AND SMALL BUSINESS 5 


Regulation becomes inevitable. But the moment we get price control, 
we find that the freezing of price relationships induces people to pro- 
duce the wrong things in the wrong amounts and requires either a 
repeated administrative juggling of prices or a series of supplemental 
controls over production. ‘The moment we gei a system of allocation 
of goods, we find, in spite of the best efforts of the allocators, that 
sources of supply are arbitrarily cut off, that experimentation with 
substitutes is stopped, that various forms of economy in the use of 
materials are discouraged, and that a continuous modification of 
governmental rules is required to make crudely the adjustments which 
were formerly made by the competitive market. ‘Those who are respon- 
sible for emergency controls over the details of the economic process 
usually acquire a vastly increased respect for the effectiveness of 
competition in enabling businessmen to solve their problems along 
lines that are consistent parts of a functioning economic system. 
They also usually acquire a sharp awareness of the difficulty of doing 
the same thing by administrative decision, whether in Government 
or in a concentrated and monopolized business structure, without 
making so many mistakes that the system tends to fall apart. The 
last thing they want to do is continue their controls beyond the emer- 
gency that makes them necessary. 

Fifth, competition is one of the most important safeguards of our 
industrial progress. ‘There is a general tendency in human beings to 
let well enough alone, to form habits, to crystallize these habits into 
social institutions, and thus to live in a society which shows a mini- 
mum of change. In business this tendency is reinforced by the 
incentive to preserve working skills and capital values. A workman 
who has served an apprenticeship and acquired a skill hates to see 
the value of his skill destroyed by a new method of work. A business- 
man who bas invested money in plant and productive equipment 
hates to sacrifice part of the investment by scrapping equipment and 
moving the plant to a new location. A form of business organiza- 
tion tends to be maintained because ‘of the vested interests of its 
executives in holding their jobs and their authority. 

Where these tendencies are not curbed, industrial progress is 
retarded, the introduction of new methods is postponed, the expan- 
sion of business activity is deferred until it is sure not to endanger 
existing values and existing business structures. New blood is 
brought into an enterprise only at a rate which does not displace 
persons who are already there. The business system loses flexibility 
and ceases to adapt itself continuously to changing conditions. Its 
productivity suffers from the beginning, and sooner or later, when a 
crisis arises which cannot be ignored and which requires adjustment, 
the refusal to make small changes is paid for by a large and catas- 
trophic change. Thus even the security which such a stagnant 
system of business enterprise appears to provide is found to be 
illusory. 

Competition is the only reliable force for jostling people out of 
this kind of lethargy. When business enterprises are numerous 
enough and small enough to provide the variety that goes with 
vigorous competition, the backward concerns must adopt new tech- 
niques because their competitors do. The backward concerns must 
expand or leave the field to their more vigorous competitors. The 
concern that will not use new blood does not get its share of the 
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rising leaders of business. Thus change tends to take place e, not at 
the pace of the slowest but at the pace of the most progressive, and 
those who fall too far behind are superseded. There is a cumulative 
gain in productivity; there is a continuous flexible adjustment to 
new circumstances; and there is a reasonable assurance that the 
forces making for change will not be so long ignored as to have 
eventual catastrophic results, 

Finally, competition protects not only the best interests of the 
public and the best interests of business enterprise but also the best 
interests of the individuals engaged in business. The opportunity 
to go into business for oneself, which exists only where small business 
can flourish, has always been a major way to personal independence 
and a major safeguard of the fair treatment of employees. It is 
important even for persons who intend to remain employees all their 
lives. The existence of a considerable number of business enterprises 
competing with each other is the best assurance that the ability of 
young men will be recognized and rewarded both in the concern 
where they find themselves and by outside offers. The chance to 
make a profit for oneself from good performance is an important assur- 
ance that managers will be compensated in a way that bears some 
relation to their relative performance. So is the fact that many 
enterprises compete for the services of the same executives. As a 
considerable part of the business of this country has developed from 
the family firm to the large corporation, the balance among these 
various types of opportunity has changed, but the importance of 
keeping many different channels of advancement open has not changed. 
It would be a sad day for the ambitious and able if all business power 
were concentrated in a few great concerns, so that only a few persons 
could attain the ultimate responsibility of top management, and so 
that all others would have to elbow each other in climbing only a 
few long ladders. There is a close connection between a widely 
diffused managerial responsibility and a large number of avenues for 
advancement, on the one hand, and the preservation, on the other, 
of the ambition, the optimism, the personal independence, and the 
sense of personal responsibility which are guaranties of good manage- 
ment and attributes of good citizenship. 

The day-to-day work of maintaining vigorous competition in 
American business is one in which many people participate, both in 
Government and in private life. Probably the most important single 
influence in keeping this country competitive is the competitive spirit 
of most American businessmen as shown in the daily decisions that 
reflect that spirit. Probably the most important ways to keep that 
competitive spirit alive are to keep business enterprises reasonably 
numerous and hence reasonably small and to preserve the chance for 
new concerns to get started. 

Even in Government the job of maintaining competition is widely 
diffused. There is scarcely an agency of Government which cannot 
promote competition by policies that tend to increase competitive 
incentives and opportunities, or retard it by opposite policies. 

The part of the Federal Trade Commission in this great task is 
primarily a corrective one. Its job is to detect business conditions 
and business practices which tend to destroy competition or to make 
it unfair, to disclose these conditions and practices in legal proceed- 
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ings and economic reports, and to take corrective action against 
them by formal or informal process. In applying the laws that have 
been entrusted to it, its duty is to proceed impartially against unfair 
methods of competition and unfair, deceptive, or anticompetitive 
practices wherever it finds them. Thus, it proceeds on occasion 
against both large and small business. Nevertheless, since the con- 
tinued existence and prosperity of relatively small and relatively 
numerous business enterprises is important for the maintenance of 
competition, its duties make it generally the servant of the interests 
of small business. Much of its work consists of protecting small 

meerns against price discriminations, tying arrangements, boycotts, 
aud other unfair or oppressive practices. Con litions that jeopardize 
small business are constantly being brought to its attention. 

Equally beneficial to smi ll business, although perhaps less obvious 
in their visible effects, are the Commission’s proceedings against un- 
fair methods of competition under section 5 of its basic law, the Federal 
Trade Commission Act. Over the years the Commission and the 
courts, in a long series of individual cases, have established as violative 
of section 5 a wide variety of specific acts and practices. Through 
striking at these practices, the Commission has endeavored to main- 
tain a free and competitive economic system which, for the reasons 
I have cited, constitutes the only economic climate in which small 
business may be expected to thrive and prosjer. 

I desire to offer for the committee’s consideration a report on 
monopolistic practices and small business which has been submitted 
to the Commission by its staff for presentation to the committee. 
This report contains an effort by our staff to select from the business 
practices that come before us those which have the most immediata 
and significant impact in jeopardizing small concerns. 

Of all the cases which the Federal Trade Commission has decided 
under its basie statute, the most far-reaching are probably its so- 
called basing-point cases. In these proceedings, which involved such 
important industries as steel, cement, corn products, and others, the 
Commission has moved against the use of the basing-point system 
as part of a price-fixing conspiracy. The effects of such systems are 
peculiarly destructive to small firms, both as sellers and buyers. 
The evidence in these cases includes important instances in which the 
small mill was unable to grow because under the concerted use of the 
basing-point system it was forced to share its own natural market area 
with larger, distant mills; and also important instances in week the 
small buyer was deprived, by conspiracy, of the benefit of his location 
near a producing mill and in some cases was required to pay a penalty, 
known as phantom freight, because he was located near a small mill 
instead of near one of the large established mills. 

But while conspiracies, particularly those involved in the use of 
basing-point systems, are often injurious to small firms, their more 
immediate impact tends to fal) on the consuming public, which, as a 
result thereof, is forced to pay higher prices. For this reason the 
subject of conspiracies is not dise ussed in any detail in the staff report 
that is being presented to you today. Rather, the report is confined 
to those specific practices, the immediate impact of which tends to 
fall on small business. The practices described in the report are as 
follows: 
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A. THE DENIAL OF SUPPLIES 


Here, what is involved is the refusal of the integrated firm to sell 
to its smaller, nonintegrated competitors raw materials which the 
latter must have in order to compete with the former in the sale 
of finished products. Generally speaking, the importance of this 
practice rises and falls with business activity, becoming of greatest 
significance during periods of business prosperity and short supply. 


B. THE PRICE SQUEEZE 


This practice is somewhat similar to the denial of supplies except 
that here the weapon used against the smaller, non-integrated firm 
is the narrowing of the margin between the price of the raw material 
which it must purchase from its integrated competitor and the price 
of the finished goods which it sells in competition with the integr ated 
firm. Unlike the previous practice, the denial of supplies, the price 
squeeze is important both in the economic downswing and in the 
upswing. 

C. PRICE DISCRIMINATION 


The practice of price discrimination is particularly destructive to 
small firms. When discriminatory price concessions are made they 
are seldom, if ever, granted to the small buyer. And, having to pay 
a higher price for his merchandise than his large competitor, the small 
buyer is handicapped at the very beginning of the competitive race. 
Moreover, price discrimination is a handy and effective instrument by 
which small sellers are disciplined and brought into line by their larger 
rivals. Insofar as the business cycle is concerned, the frequency of 
price discriminations tends to be the reverse of the denial of supplies, 
becoming of greatest importance in periods of declining activity. 


D. COERCIVE AND PREDATORY PRACTICES 


Finally, there is a wide variety of miscellaneous “‘strong arm”’ tactics 
which large firms use against their smaller rivals. Although there 
is no limit on such practices other than the ingenuity of the mind of 
man, some of the more important of these activitics can be grouped 
together and are discussed in this report under the following headings: 
exclusive dealing and tying arrangements, boycotts, punitive measures 
under delivered price systems, and control of shipping terminals and 
facilities. As in the case of price discrimination, these practices tend 
to become of greatest importance as business activity declines. 

Also, because of its basic and fundamental importance to the whole 
small business problem, the report presents a discussion of the trend 
in the concentration of economic power and attempts to identify those 
factors which appear to be associated with increases and with de- 
creases in the level of economic concentration. 

In addition I desire to offer for the committee’s consideration the 
Federal Trade Commission’s report on the distribution of steel 
consumption in 1949 and 1950. When steel became difficult to get 
after the invasion of South Korea, the Commission decided to make a 
study of the effect of the shortage upon the pattern of consumption 
directed toward the same general questions as the report, Changes in 
the Distribution of Steel, which had been published by the Senate 
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Small Business Committee in 1949. The period covered was one in 
which the steel situation changed from one of relatively free supply 
to one of shortage, with the control of the distribution of steel remain- 
ing largely in the hands of the steel producer. The Commission’s 
study was nearing completion when your hearings were announced, 
[In view of its relevance to the problems that concern your committee, 
we have expedited its preparation in order to make it available 
you today. 

The study is concerned with four questions: First, changes in the 
amount of steel consumed by the different steel-using industries; 
second, changes in the proportion of steel which was used by the 
four largest consumers in each industry; third, changes in the pro- 
portion of steel shipments to warehouses which went to those Bacal 
houses that are affiliated with the steel companies; and fourth, changes 
in the relative importance of hot- and cold-rolled steel. 

Each of these questions is relevant to the work of your committee. 
With regard to the first question, the report shows substantial in- 
creases in steel consumption in five major industries, namely, heating 
and cooling apparatus, bolts and nuts, metal stampings, wirework, 
and metal barrels and drums. One of these industries, metal barrels 
and drums, is largely owned by the steel industry itself. Moreover, 
steel producers have important interests in two other of these 
industries—wirework and bolts and nuts. 

As to the change in the consumption of steel by the four largest 
steel consumers relative to the rest of the industry, the report shows 
changes that appear to be significant in 15 industries. In four of 
these industries, three of which produce household appliances, the 
four largest consumers substantially increased their percentage of the 
total consumption of steel between 1949 and the fourth quarter of 
1950. In 11 industries, the share of the 4 largest consumers showed a 
substantial decrease during this period. In general the size of the 
percentage decreases was greater than that of the percentage increases. 

In the previous report of your committee, attention was called to 
complaints that small companies which wanted hot-rolled steel were 
required to take the more expensive cold-rojled product. As to this 
question, the present report shows a slight increase in the proportion 
of cold-rolled sheet and bars and a slight decrease in the proportion 
of cold-rolled strip. 

A significant part of the report for the work of your committee is 
that which deals with the change in the position of the warehouses 
affiliated with steel producers. The report shows that in the case 
of 12 products of which a relatively large tonnage is sold through 
warehouses, the percentage of shipments to all warehouses which 
went to affiliated warehouses increased for 11 of the products and 
declined for only 1. In general the increases ranged from 2 to 7 
percentage points, but in the case of the oil countr y voods the increase 
was over 34 percentage points. This part of the report suggests that 
the emergency has created special difficulties for indepe indent ware- 
houses and for those small consumers of steel who rely upon such 
warehouses, 
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CHAPTER | 
CHANGES IN ECONOMIC CONCENTRATION, 1935-47 
INTRODUCTION 

Basic to any study of monopolistic practices and small business is 
the problem of economic concentration. Obviously, the greater the 
proportion of the economy controlled by a small group oi large cor- 
porations, the less is the proportion of the economy available to small 
business. The ultimate product of increasing concentration would 
be the complete elimination of small business. In this sense, the 
problems of small business and of economic concentration are simply 
opposite sides of the same coin. 

Most recent analyses of economic concentration have been con- 
cerned with the level of concentration at a particular time in individual 
industries, or with the trend m concentration over a period of time 
in manufacturing or the economy as a whole. Few analyses have 
been concerned with the trend of concentration in individual indus- 
tries. Yet trends in economic concentration in individual industries 
are not only basic to an understanding of changes in the structure of 
industry affecting particular markets, but in addition they are of 
interest in analyses of the general trend of concentration. Over-all 
measures of concentration may reflect not only changes in concentra- 
tion but changes in the relative importance of the highly concentrated 
sectors of the economy in different stages of the business cycle. 

This study of changes in concentration is based partly on data 
contained in a special report, issued December 1, 1949 by the Depart- 
ment of Commerce, entitled “Concentration of Output in Largest 
Manufacturing Companies.”’' That report was based, in turn, on 
primary data collected by the Bureau of the Census in the 1947 
census of manufactures. 

That report shows the level of concentration in each of the 452 
manufacturig industries defined in the 1947 census. In each industry 
all companies were ranked by size, measured by their value of product 
in the industry. A company’s value of product in an industry was the 
total product of all of its plants classified in that industry. Although 
the company might have plants classified in one or more other indus- 
tries, these were not taken into account in determining the size of the 
company in the industry under consideration. The proportion of 
an industry’s total value of product accounted for by the first 4, 8, 20, 
and 50 companies, ranked as described, was given in the report. 

Similar figures for the 4 and 8 Jargest companies had been compiled 
for the year 1935 by the National Resources Committee, and pre- 
sented in its report, entitled ““The Structure of the American Econ- 
omy.’ Since the Bureau of the Census seeks continuously to improve 
and refine its definitions of industries, however, only 134 of the 452 

1 Letter from Charles Sawyer, Secretary of Commerce, to Emanuel Celler, Chairman of the Subcommittee 


on Study of Monopoly Power, table I appended. Except where otherwise indicated, the term “‘concen- 
tration,”’ as used in this chapter, refers to concentration in terms of companies rather than plants. 
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industries in 1947 had equivalents in 1935. The other industries 
either did not exist in the 1935 classifications, or their definitions 
had been appreciably altered by 1947. 

It was possible, therefore, to measure the change in concentration 
between 1935 and 1947 in these 134 industries. These industries ac- 
counted for 31 percent of the total value of product of all manufac- 
turing industries in 1947. Changes in concentration in these indus- 
tries have been compared with changes in a number of other economic 
variables, including the number of plants, the level of output, and the 
concentration of output in large plants. Since the relationships re- 
vealed between these latter factors and the concentration of output 
in large companies have particularly significant implications, they are 
analyzed in the remainder of this chapter. 


OBJECTIVE OF THE ANALYSIS 


The 134 industries, as noted, represent about a third of total manu- 
facturing activity. They were not selected, however, in such a way 
as to constitute a scientific or representative sample. The test of 
their selection was merely the comparability of their definition over 
time. But as they comprise all the manufacturing industries for 
which the degree of concentration can be contrasted for these two 
different years, the results are of interest for the light they may throw 
on the relationship of other economic factors to increases or decreases 
in concentration. 

In short. while these data do not show whether the over-all dimen- 
sions of economic concentration grew or shrank, we can examine some 
of the individual cells, cone entration in individual industries, and find 
out which factors are associated with their growth and their con- 
traction. It must also be emphasized that the 2 years available for 
this analysis, 1935 and 1947, were both peacetime years, and that the 
comparisons do not show changes in concentration between a prewar 
period and World War II. 


CHANGES IN CONCENTRATION AND IN NUMBER OF PLANTS 


The measure of company concentration employed in this chapter is 
the ratio of the value of product of the plants of the eight largest 
companies to the value of product of all plants classified in the in- 
dustry. The 1935 and 1947 censuses of manufactures were the sources 
of the information on the number of plants * in each industry, as well 
as the sources of each industry’s value of product. 

The changes in concentration and in number of plants between 
1935 and 1947 are compared graphically in chart 1. Each dot repre- 
sents one of the 134 manufacturing industries. The vertical distance 
of each dot from the horizontal axis represents the change in con- 
centration, i. e., the change in the percent of the industry’s output 
concentrated in its eight largest companies. The horizontal distance 
of each dot from the vertical axis indicates the increase or decrease 

?In this analysis the changes in these other economic factors have been regarded as the independent 
variable and the changes in economic concentration as the dependent variable. It is possible, though 
unlikely in this particular period, that the converse would be true. 

’ The term “‘plant’’ is used here ay en meney with the census term “establishment.’’ For example, the 


census of 1939 states that “As a rule, the term ‘establishment’ signifies a single plant or factory’’ (vol. II, 
oe SM 
4 Similar analyses were made in terms of the four largest companies in each industry, with the same 
general results. The largest eight companies are used in preference, as it is possible to include industries 


which were so highly concentrated in either 1935 or 1947 that the Bureau of the Census ¢id not report the 
value of shipments of the four largest companies. 
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in number of plants in the industry. The number of plants in 1947, 


as a percent of the number in 1935, can be read from the horizontal 
scale. 


CHartT 1 


RELATIONSHIP BETWEEN CHANGES IN COMPANY CONCENTRATION 
AND CHANGES IN NUMBER OF PLANTS, 1935-47 
134 MANUFACTURING INDUSTRIES 
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Number of picnts im 1947 as a percent of number of plants in 1935 


It will be seen that there is a rather close inverse relationship 
between changes in the number of plants and in economic concen- 
tration. The larger the expansion in number of plants in an indus- 
try, the more likely was a decline in concentration. Of the 27 in- 
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dustries in which the number of plants more than doubled, 22 showed 
a decline in concentration of over 5 percentage points, while none 
showed an equivalent increase. Conversely, for that half of the 
industries with less than median expansion, increases in concentra- 
tion amounting to over 5 percentage points outnumber similar declines 
5 to l. 

This close relation is illustrated in the following table, which con- 
trasts the changes in concentration for the six industries with the 
greatest percentage increases in number of plants with the changes 
in concentration for the six industries with the greatest decreases in 
number of plants: 


Industries with greatest increase in number of Industries with greatest decrease in number 
plant 5 plants, 1935-47 











Change } 
ataaten concentration Industry con 
(percentage 
points 

Net , and fasteners —26.9 || Window shades. - ro 
Cut tools. jigs. fixtures. et —18.1 Flour and meal Td. 0 
Lapidery work —16.8 Distilled liquors, except brandy +15. 0 
Tr rtation equipment, n. ¢ —16.7 || Cereal preparations +7. 2 
Lithographing 1.1 || Cigar boxes ris. 1 
Essential oils. ._. 13.0 Cooperage 40), 7 


In every instance the industries in the first group show a decline 
in concentration and the industries in the second group show an 
increase. 

The relationship is equally impressive if only industries having 
shipments in 1947 valued at more than a quarter of a billion dollars 
are considered. In 12 of these industries, the number of plants de- 
clined between 1935 and 1947. In eight, the number of plants more 
than doubled. The industries in each category are ranked below, 
beginning with those with the largest proportionate change in the 
number of plants. 


Industries with shipments in 1947 exceeding $250 Industries with shipments in 1947 exceeding $250 


million and in which the number of plants more million and in which the number of plants de 











than doubled clined 
. 
Change in Change in 
concentra concentra- 
Industry tion (per- Industry tion (per 
cen tage ‘ecnitage 
points) points 
Cutting tools, jigs, fixtures, et 18. 1 Flour and meal +3. 6 
Lithographing 4.1 Distilled liquors, except brandy +-15.0 
Photographie equipment —14.7 || Cereal preparations - . +7.2 
Prepared animal] feeds 7.6 || Malt liquors . +12.3 
Watches and clocks +.3 Cottonseed oil mills +118 
Grease and tallow 1.2 || Chocolate and cocal products +3.8 
Shortening and cooking oils —5.0 || Manufactured ice 2.0 
Surgical appliances 7.9 || Fur goods 0 
Beet sugar t4.1 
Cigarettes +.3 
Malt _- 1 
Poultry dressing, wholesale 1.4 
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Of the eight industries in which the number of plants more than 
doubled, concentration increased in only one. But of the 12 industries 
with a declining number of plants, concentration increased in 11, re- 
maining unchanged in the other 

The conclusion to be drawn from this relationship is that in indus- 
tries which are characterized by rapid increases in the number of 
plants, the large firms do not tend to keep pace with the smaller 
companies, but in industries which show only a moderate increase or 
a decline in the number of plants, the large firms tend to improve their 
position. 


CHANGES IN COMPANY CONCENTRATION AND IN REAL OUTPUT 


In this section the relationship between changes in real output and 
changes in economic concentration is examined. Changes in real 
output and in number of plants, though closely related, are not 
necessarily the same. Real output can be expanded in an industry 
without a proportionate increase in number of plants. Larger plants, 
a longer workweek, new technologies can increase output without 
changing the number of producing establishments. 

The dollar value of shipments for each of the 134 industries studied 
in the preceding section was available in the 1935 and 1947 Census 
of Manufactures. Since the prices of an industry’s products changed 
from vear to year, the value figures, as re ported by the census, were 
adjusted to reflect price changes. The price comparisons used for this 
purpose were derived principally from the Wholesale Price Index of 
the Bureau of Labor Statistics. Where comparisons of an industry’s 
prices in 1935 and 1947 could not be developed from available sources, 
the industry was omitted from the analysis. In all, it was possible to 
adjust output for price changes in the case of 88 of the 134 industries. 

Changes in concentration and changes in real output for each of 
these industries are compared in chart 2. The vertical position is the 
same as in chart 1, indicating the oes in the proportion of the 
industry’s output accounted for by its eight largest companies. The 
horizontal position measures the change in its real output. 

For the 88 industries studied, real output declined in only 5 in- 
stances. In four of these concentration also declined. It should be 
observed, however, that this number of observations is insufficient to 
establish any relationship one way or the other between decreases in 
real output and changes in concentration. 

For industries where real output increased moderately, concentra- 
tion tended to increase. But for industries in which real output 
increased substantially, the greater the expansion of real output, the 
more likely was it to be accompanied by a decline in industry concen- 
tration. Of those industries in which real output more than doubled 
during the 12-year period, 16 industries showed declines of more than 
5 percentage points while only 8 showed equivalent increases. Con- 
versely, among those industries where output increased by less than 
100 percent, increases of more than 5 percentage points in concentra- 
tion outnumbered such decreases, again 5 to 1. 

These relationships hold, though somewhat less strictly, for the 10 
industries among the 88 studied with value of shipments in 1947 
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exceeding $1 billion. They are listed below, with their change in real 
output and in concentration. 


CHART 2 
RELATIONSHIP BETWEEN CHANGES IN COMPANY CONCENTRATION 


AND CHANGES IN REAL OUTPUT, 1935-47 
88 MANUFACTURING INDUSTRIES 
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Taken in conjunction with the preceding section, the conclusion 
indicated by this relationship between concentration and real output 
is that in industries which are undergoing a rapid expansion in output, 
particularly if it takes the form of a marked increase in the number of 
plants, the large firms tend to lose ground to the smailer concerns 
Where output does not expand materially, concentration tends to rise. 


CHANGES IN COMPANY CONCENTRATION AND PLANT CONCENTRATION 


As has been indicated above, the question of the expansion of output 
particularly through an increase in the number of plants, has a signifi- 
cant influence on the change in concentration. The importance of 
this factor should be weighed against what is perhaps the most 
fre que ‘ntly cited cause of increasing concentration, 1. e., an Increase in 
the scale of operations re tees In a greater proportion of an industry’s 


output being produced by larg plants and reflected in an increase in 
plant concentration. Ip this siation an attempt will be made to 
analyze the influence of plant concentration on company concentra- 


tion, and determine the extent to which changes in the latter are du 
to changes in the former. Company concentration is defined in the 
same way as in the pre ‘ceding sections; that is, the proportion of the 
industry’s value of paver t accounted for by the eight largest firms 

The number of establishments within each size class, and the total 
employment of the establishments in each class, was obtained from 
the Census of Manufacturers. With this information it was possible 
to construct for each of 128 industries cumulative plant concentration 
curves for 1935 and 1947, and to measure therefrom the change in 
plant concentration.’ For the six remaining which are compar: able 
over this period, insufficient data are available on the largest plants to 
provide reliable measures of plant concentration. 

On chart 3, which compares changes in plant concentration with 
changes in company concentration, 1t will be noted that industries 
with decreasing company concentration were almost invariably in- 
dustries in which plant concentration had also declined. Less than 
one-tenth of the industries which were characterized by decreases in 
company concentration showed increases in plant concentration. 

However, the obverse of this relationship did not obtain. Among 
industries with decreases in plant concentration, company concentra- 
tion frequently did not decline. Indeed, declining plant concentration 
characterized nearly half of the industries with increasing company 
concentration. 

It can thus be inferred that in the case of those industries which 
actually showed a decrease in company concentration, the decline 
was due in part to the decrease in plant concentration. But by the 
same token, the mere fact that plant concentration declined was by no 
means a guaranty that company concentration would also decline; in 
such cases the odds were about 1 in 3 that company concentration 
would actually rise. 


* This was done by plotting on a chart the percent of an industry's total employment accounted for by 
plants in the largest size class, against the number of those plants. The percent of employment by the plants 
in the next size class: and their number, were then added to the respective quantities for the first size class, 
andsoon. The percent of an industry’s employment accounted for by any num ber of plants, in order of size, 
could then be estimated by graphic interpolation. The average change in the percent of an industry’s 
employment accounted for by its 10, 20, and 30 largest plants between 1935 and 1947 is the measure of plant 
concentration used here. 
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Turning now to industries which showed an increase in plant con- 
centration, nearly four-fifths of such industries were characterized 
by increases in company concentration as well. But these increases 
in company concentration were usually greater than the increase in 


CHART 3 


RELATIONSHIP BETWEEN CHANGES IN COMPANY CONCENTRATION AND CHANGES 
IN PLANT CONCENTRATION, 1935-47 
128 MANUFACTURING INDUSTRIES 
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plant concentration. Thus, of the 54 industries on the chart showing 
increasing company concentration, 24 industries showed increases 
exceeding 5 percentage points. In each of these 24 industries, the 
increase in company concentration exceeded the increase in plant 
concentration. Moreover, in 18 the increase in company concentration 
exceeded the increase in plant concentration by more than 5 per- 
centage points. 
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The six mdustries with the greatest increases in company concen- 
tration are listed below, together with the ee points change in 
company and plant concentration. In each case the divergence 
between plant and company conce iaanians widened appreciably, due 
in four industries to a much greater increase in company than in pl: unt 
concentration and in two to an increase in company concentration 
accompanied by a decrease in plant concentration. 


Change in Change in 
company plant 
Industry concentration | concentration 
(percentage (percentage 
points points 
Window shades +-35.3 +-22 
Cooperage +20. 7 +10 
Cigar boxes +18. 1 +S 
Metal barrels, drums, and pails +17.0 5 
Minerals, ground or treated wighecd ‘ +16.9 0 
Distilled liquors, excluding brandy +15.0 —1 


Company concentration in these industries increased by an average 
of 20.5 percentage points, while the average increase in plant con- 
centration was about one-fourth as large. If the 54 industries on 
chart 3 with increasing company concentration are taken together, 
their average increase in company concentration was 6.6 percentage 
points; although there was no appreciable change in average plant 
concentration. Obviously, there are other conditions responsible for 
these increases in concentration than the economies of large-scale 
operations. 

Perhaps the most important of these other factors is mergers and 
acquisitions. The industry which showed the greatest widening in 
the divergence between plant and company concentration was steel 
drums. Between 1935 and 1947 the 4 largest steel-producing com- 
panies brought under their effective control no less than 26 different 
plants in the steel drum industry. Meanwhile another steel company 
acquired three of the remaining steel drum plants. 

Almost as large a divergence occurred in one of the major industries: 
distilled liquors excluding brandy. The four largest companies in 
the distilled liquors industry made no fewer than 55 acquisitions of 
other plants or companies between 1940 and 1947 alone. During this 
period a total of 70 acquisitions were reported within the distilled 
liquors industry, which excluded the numerous acquisitions by dis- 
tilleries of wineries, breweries, cooperage plants, and similar plants 
outside the distilled liquors industry. 

To summarize, the scale of operation as reflected by plant concen- 
tration does appear to influence company concentration in the case 
of those industries which show a decrease in company concentration ; 
a decrease in company concentration appears, in fact, to be depe ndent 
upon a decrease in plant concentration. But an increase in company 
concentration is just as likely to be accompanied by a decrease in plant 
concentration as by an increase in plant concentration. Moreover, 
an increase in plant concentration is usually accompanied by a greater 
increase in company concentration, reflecting, in the most conspicuous 
cases, pronounced merger activity. As compared with changes in 
number of plants and in real output, the change in plant concentration, 
except in the case of those industries with decreasing company con- 
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centration, appears to be a relatively unimportant influence on the 
level of company concentration. 


IMPLICATIONS FOR THE FUTURE 


The period studied, 1935 to 1947, was one of rapid industrial expan- 
sion. ‘The abnormal demands of a war economy following upon years 
of depression stimulated economic growth at a rate without parallel. 
Among those industries in which this expansion was most pronounced, 
concentration declined, but among those industries growing at more 
moderate rates, further increases in concentration resulted—increases 
which were generally greater than the rise in plant concentration. It 
is a reasonable inference that, if, as, and when this period of rapid 
economic expansion comes to an end, the forces which make for higher 
levels of concentration may be expected to become more pronounced.® 


Furthermore, the foregoing analysis does not reflect any changes in the common ownership of plants 
in more than one industry, that is instances of ‘‘vertical’’ and “conglomerate” as distinct from “horizontal” 
combination. 

\ copy of the statistical table from which the charts in this chapter were prepared may be obtained from 
he Federal Trade Commission, 6th St. and Pennsylvania Ave. NW., Washington, D. C. 





CHAPTER II 
DENIAL OF SUPPLIES 
INTRODUCTION 


The growth of concentration has proceeded not only horizontally, 
as described in the previous chapter, but also vertically, resulting | in 
the creation of large integrated corporations, which are dominant 
members of one or more of a number of successive industries and, in 
each, compete with smaller, nonintegrated firms. The existence of 
a integrated concerns controlling raw materials and fabricating 
facilities involves the danger that essential supplies will be denied to 
their nonintegrated competitors as the integrated companies undertake 
to satisfy their own needs first. 

The problem to be considered in this chapter is the simple one of the 
ability of the nonintegrated firms to secure materials at all, regardless 
of price, and is to be distinguished from the further problem of price 
squeezes imposed by integrated firms on their nonintegrated competi- 
tors, which will be discussed in the next chapter. What will now be 
dealt with is a condition which is perhaps best described as involving 
a direct refusal to sell, in its various forms, when integrated companies 
may tie up an increasing proportion of the production of crude or 
semifinished materials for their own use, thus leaving a decreasing 
share for their competitors who must obtain their supplies of these 
materials from the same sources. 

If a large integrated firm attempts at all times to take care of the 
needs of its own integrated operations by consuming its own materials 
before selling them to nonintegrated firms, the nonintegrated firms 
are likely to discover in periods of high business activity that their 
source of supply is drying up. As the integrated firm reserves an in- 
creasing proportion of its output for its own growing needs, the non- 
integrated companies may, at best, be limited to amounts determined 
in relation to their use of these products in some earlier, less prosperous 
period, and thus, in effect, may be prevented from getting their share 
of the expanding business. At worst, if they are able to remain in 
business at all, they may be forced to become dependent upon what are 
known as ‘“‘conversion deals,”’ arrangements whereby the customers 
of the nonintegrated company procure the raw materials and deliver 
them to the nonintegrated firm for conversion into the finished prod- 
ucts which they need. As an alternative, they may be compelled to 
accept raw materials of a quality different from that of the materials 
they normally use. Possibly, they may even have to switch to alto- 
gether different materials. 

Moreover, an integrated firm may integrate further, and acquire 
facilities for production at stages in the productive process which it 
did not formerly control. If it acquires or builds facilities to produce 
at a stage closer to ultimate consumption than in the past (forward 
integration), it comes in competition with the nonintegrated firms 
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which previously operated at this stage of the process, and these 
firms are its customers at the previous stage. Regardless of whether 
or not times are prosperous, an integrated company in such a position 
is likely to reserve sufficient supplies produced in its earlier stages for 
use in its new facilities. In so doing, it may reduce the quantities 
sold, or even refuse altogether to sell to those customers with whom 
it now competes, and if it is an important supplier, it may thus deny 
them the opportunity to hold their share of the business. If, instead, 
the integrated company acquires facilities with which to supply its 
raw materials (backward integration), it is likely to reserve for its own 
use most, * not all, of the output of its newly acquired facilities, thus 
curtailing, or perhaps suspending altogether, sales of the products of 
these fac “lities to other former users. 

These dangers which are inherent in the vertical integration of 
large companies are aggravated by a high level of business activity. 
The higher the level of business activity, the less are the chances that 
nonintegrated firms which are denied supplies as a result of integration 
will be able to turn to new alternative sources of supply. Indeed, 
these other sources are themselves frequently unable to meet the 
needs of their old customers, to say nothing of taking on a new buyer. 
The problem is intensified when allocation systems are adopted which 
require that a buyer have a “‘base period”’ with one or more suppliers. 
If the supplier with whom he has the “‘base period” ceases to make 
deliveries to him, as a result of integration or any other factor, the 
plight of the buyer becomes desperate. 

The problems to be discussed in this chapter are probably more 
easily studied from the point of view of specific industries. The steel 
industry, the wood-pulp industry, and the phosphate industry serve 
here as illustrations. It should be understood that other industries 

are subject to the same type of problems, and the choice of the above 
industries to illustrate this discussion is in no way meant to indicate 
that the problem is confined to these fields. 


THE STEEL INDUSTRY 


In the steel industry an integration movement forward toward the 
consumer has been in progress for many years. Andrew Carnegie 
stated in an interview in 1899: 

Yes, we have been erecting several new departments, including what I believe 
wil! be the largest axle factory in the world. Why, it may be asked, should stee! 
makers make plates for other firms to work up into boilers when they can manu- 
facture the boilers themselves, or beams and girders for bridges, when they can 
turn out and build up the completed article, or plates for pipes when they can 
make the pipes? I think the next step to be taken by steel makers will be to 
furnish finished articles ready for use. In the future the most successful firms 
will be those that go the farthest in that direction. 

In recent years this movement has affected the industry at three 
stages: Merchant pig-iron producers have been acquiring or building 
steel-making facilities; producers of semifinished steel have been 
acquiring finishing capacity; and producers of finished steel have 
undertaken to acquire or build’ facilities for fabricating finished 
products of which steel is the principal material. The results have 
been a reduction in the amount of open-market pig iron available to 
semi-integrated steel companies; a reduction in the supply of semi- 


1 Cf. Iron and Coal Trades Review (London, England), May 12, 1899. 
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finished steel offered in the open market for purchase by nonintegrated 
steel companies; and a reduction in the open-market supply of finished 
steel available for purchase by independent producers of fabricated 
products made principally of steel. In other words, the sources of 
supply of pig iron, of semifinished steel, and of finished steel, upon 
which nonintegrated steel companies and manufacturers of products 
made of steel have traditionally depended, have been drying up, largely 
because of continuing forward integration. The continuing reduction 
of the open-market supply of raw materials for nonintegrated com- 
panies makes their survival increasingly difficult. If the process 
continues, such companies face the prospect either of going out of 
business or of selling out to a company desirous of undertaking 
further integration. 

The handicap under which these firms must operate is largely a 
consequence of the fact that they depend upon the integrated com- 
panies for their supplies of raw materials, and at the same time com- 
pete with them in the sale of their products. It is this dual relation- 
ship which more than anything else endangers their position. This 
was clearly stated by Col. Willard F. Rockwell, chairman of the 
board of the Rockwell Manufacturing Co., Pittsburgh, Pa., in testi- 
mony before the Senate Small Business C ommittee, June 6, 1947: 

It is obvious that, if the steel companies continue to enter into competition 
with their customers in the fabricating and in the steel-consuming manufacturing 
industries, we shall soon be competing with vertical trusts of the type which ex- 
isted in Germany. When there is a slowing down of business, such [integrated] 
steel companies will try to obtain business from the independent steel barrel man- 
ufacturers and other consumers [of steel]; but, when business is expanding rapidly, 
such customers will be faced with a refusal to supply steel at the very time when 
it is impossible to buy from other steel companies who are considerate enough to 
take care of their established customers. 

As far as we know, this is the first time in history that some steel companies 
have had a sustained demand and, at the same time, have been in competition with 
their customers. They have therefore cut off some established customers in order 


to build up their own business in the steel-fabricating or steel-consuming manu- 
facturing industries.’ 


There are numerous cases in which the major steel producers have 
undertaken to acquire or build facilities for fabricating finished prod- 
ucts, of which steel is the principal material, thus reducing the open- 
market supply of finished steel which independent producers of those 
finished products might purchase. This most recent step in the for- 
ward integration movement is perhaps the most significant since it 
carries the steel companies into activities outside the boundaries of 
the steel industry itself. 

In the words of the Special Report of the Senate Small Business 
Committee, entitled ‘Changes in Distribution of Steel, 1940-47” 


That the steel companies have, in fact, been extending themselves by mergers 
and acquisitions into the fabrication of finished products, of which steel is the 
principal material, is apparent from the investigations of the Federal Trade Com- 
mission. (Federal Trade Commission, The Merger Movement: A Summary 
Report, 1948, pp. 41-49.) Thus, since 1939 the United States Steel Corp, has 
purchased three steel-drum firms, an oil-well equipment company, a@ pump manu- 
facturer, a wire-cloth fabricator, a prefabricated housing company, and a fabri- 
cator of structural steel, plates, bridges, and so forth. During this same period, 
Bethlehem Steel Corp. has acquired two steel-drum firms (including the purchase 
of 28.9 percent of the stock of the extremely important Rheem Manufacturing 
Co.), three coneerns in the oil-well equipment field, two shipyards, a forge com- 





2 Cf. 80th Cong., Ist sess., Hearings before the Special Committee to Study Problems of American Small 
Business, United States Senate, Pt. 8, ~P 979. 
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pany, and a tank company. Republic Steel Corp., third largest steel producer 
and leading producer of alloys, has purchased during this interval a producer of 
steel drums, a manufacturer of wire and screen, a drawn-steel company, a metal 
window firm, and a culvert company. And Jones & Laughlin, fourth largest 
steel producer, has acquired two steel-drum companies. It should be noted that 
this listing represents only those companies which fabricate finished products out 
of steel, and in no way represents all of the acquisitions made by the steel com- 
panies since 1939.5 


The magnitude of the effort of the large steel companies to enter 
the fabrication of finished products made of steel was illustrated by 
testimony of Earl A. Graham, economist of the Federal Trade Com- 
mission, before the Steel Subcommittee of the Senate Small Business 
Committee, July 16, 1947.4. Mr. Graham introduced into the record 
tables and charts listing the fabricated products made by the six 
largest integrated steel companies and showing the extent of the com- 
petition between these companies and their customers at the fabricated 
product level. Mr. Graham stated: 


Practically all of the integrated steel mills produce end products, such as nails, 
spikes, bolts and nuts, barbed wire, baling wire, and other products which have 
been classified for years as rolling-mill products. They were not always so classi- 
fied, however, and it is a fact that such products are also made by numerous con- 
cerns both within and without the steel industry, and most of these concerns have 
to rely on the integrated mills for their raw materials. * * * 

Even a casual inspection of the admittedly incomplete lists of products of the 
integrated steel corporations will give some idea of the extent to which some of 
the companies are reaching forward into the manufacture of finished goods; pre- 
fabricated homes, file cases, office equipment, voting machines, ventilators, 
stamped steel parts, car doors, freight cars, Diesel engines for farm use, and hot- 
water heaters, to mention only a few. 

‘The entry of the large steel companies into the business of making a wide variety 
of manufactured products wherein they compete directly, both for the supply of 
steel and for sales, with their long-time customers for basic a dates back only 
to about 1930. Judging from the activity which most of the larger steel companies 
have displayed since 1930 in adding manufactured products to their lines, we may 
be witnessing the beginning of the last steps in the process of vertical integration 
of the steel industry from ownership and control of raw materials, iron ore, and 
coal, to broad control over the final elaboration of steel into goods for industry and 
the home.5 


A specific field into which the integrated companies have extended 
themselves is that of structural-steel fabrication and even of erection 
of steel structures. Beginning in 1930, Bethlehem Steel has acquired, 
among others, McClintic-Marshall Construction Co., Levering & 
Garrigues Co., Hay Foundry & Iron Works, and Heddon Iron Con- 
struction Co., all important fabricators and erectors on the Atlantic 
seaboard, especially in the New York metropolitan area. United 
States Steel Corp. has made a similar extension of its activities. The 
result has been direct competition between these subsidiaries of the 
integrated companies and the independent steel-erecting companies. 
This situation was described in some detail in the report, Changes in 
Distribution of Steel, 1940-47, which said: 


A specific case of this type where the small producer is in direct competition 
with fabricating subsidiaries of the steel companies upon which he is dependent for 
his supply of materials is afforded by the Karl Koch Erecting Co. In appearing 
before the conmittee, Mr. Robert M. Koch, vice president of this firm, which was 
established in 1924 and has performed the steel-erecting work on some of the largest 
buildings in the country, pointed out that in the past most structural steel entering 





* CL., 80th C »ng., 21 sess., Special R« port of the Senate Small Business Committee, Changes in Distribu- 
tion of Steel, 1940-1947, p. 4 


‘Of., Hearings, pt. 15, p. 1739 et seq 
* Ibid., pp. 1744 and 1745. 
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into construction work had traditionally passed through three separate types of 
business organizations. The basic structural shapes were supplied bv the large 
steel companies. These shapes then went to much smaller concerns, the so-called 
fabricators, who fabricated the individual shapes to specifications for large bridges, 
multistory buildings, ete. These shapes were then transported to the job site and 
erected by another class of even smaller firms, the so-called erectors, which are 
specialized companies that work on subcontracts from the general construction 
contractors. It is in the latter field of erecting that Mr. Koch’s firm has beet 
engaged. 

The gist of Mr. Koch’s complaint was to the genera! effect that in recent years 
the large steel companies, specifically United States Steel and Bethlehem, have 
extended themselves from steel production into both fabrication and erection; 
that as a consequence erecting companies, such as his, have found themselves it 
direct competition with the erecting Cepartments of the large steel companies 
that the large steel companies have refused to supply steel to the independent 
erectors; that the stee! companies have gone so far as to refuse to bid on any part 
of badiy needed construction projects unless they not only produced the steel but 
also performed the fabrication and erection operations; and that as a result, t 
independent erectors were rapidly going out of business, or at best, living on a 
hand-to-mouth basis.® 


he 


On the point that the steel companies refused to sell steel to the 
independent erectors, Mr. Koch testified as follows: 


Senator HoLLAND. One more question which I would like to ask: Did I under- 
stand you to say that these big companies for the last several years refused to 
quote steel or let you buy it? 

Mr. Kocn. A part of their actual conversation to us has been that “You know, 
Mr. Koch, we have our own erection department and we are not looking for com- 
petition in our erection department. We do not quote to outside people. 

Senator HoLLanpb. Will you tell us who made that statement to you? 

Mr. Kocu. That statement was made by Mr. Anderson of the Bethlehem 
Steel Co., and it was prior to the opening of the bids. 

Senator HoLLaNnb. Will you state it again for the record? 

Mr. Kocn. ‘“‘That we do not look for competition for our erection department. 
Our erection department is an integral part of our organization and when they 
bid on a job, we do not quote to outside organizations,”’ or words to that effect 
It is not an exact quotation but it is the gist of the conversation.’ 


Mr. Koch’s complaint was substantially corroborated by Mr. C. A. 
Johnson, general manager of sales for fabricated-steel construction of 
the Bethlehem Steel Corp., he said: 


The only reason we would not want to quote any erection contractor is the 
fact that we have a sizable organization in the New York district, both office and 
field men, which have to be paid whether we are erecting steel or not. The 
same applies to the erection organization which we have at our home office in 
Bethlehem.® 


In that part of the testimony which was concerned with the motives 
of Mr. Johnson’s company, the following exchange occurred: 


Senator Martin. You want to use your powerful business, then, to cut out 
the little fellow where it might be to your advantage to do so? Is that the idea 
of Bethlehem Steel? 

Mr. Jonnson. That is not the idea at all. 

Senator Martin. What is the idea? 

Mr. Jonnson. The idea is to get erection work for our own organization.® 


Whatever the intent, the actual effects on nonintegrated companies 
are obvious. 

Confirming Mr. Koch’s story of his conversation at the New York 
office of Bethlehem Steel, quoted above, Mr. Johnson testified that his 
office told the Koch Co. that- 

* Hearings, pt. 17, pp. 1904-1916 
’ Thid., p. 1917. 


§ Ibid., p. 1950. 
* Ibid., pp. 1936-37. 
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We were bidding on the job direct, erected, and we would not make any f. o. b 
price on that job.!° 

Mr. Johnson contended that erectors had not made inquiries of 
him except in this one case, so that his company had not, before this 
case, had to face the issue, and he expressed his willingness to sell to 
independent erectors, provided they had a contract for a job." How- 
ever, the evidence strongly suggested that unless they could show 
that they could obtain steel they could not get a contract. 

Mr. Johnson testified that, so long as Bethlehem’s own erection 
department did not have enough work, the company would insist on 
making an over-all bid on the complete job, including the furnishing 
of the steel, its fabrication, and its erection, even going to the extreme 
of refusing to bid on jobs unless the erection were tied with the fur- 
nishing and the fabrication of the steel. Such lump-sum bidding 
prevented the general contractor from evaluating any bid that the 
independent erecting companies might make on the erection part of 
the job. Gradually, the general contractors found it to their ad- 
vantage to play along with the integrated companies and eventually 
discontinued asking for separate erection bids." 

Thus deprived of the opportunity of getting a contract from a 
general contractor in the normal manner, the independent erector 
could not hope to obtain a ‘contract on the complete job by making 
an over-all bid and attempting to obtain the fabricated steel on his 
own. Bethlehem’s explicit policy was to refuse to bid to him until 
he had a contract," and so long as he did not know in advance what 
his steel would cost, he could not determine what over-all bid to 
make, much less get a contract. 

Thus, the independent erecting companies found themselves unable 
to get work, partly because the general contractors turned away from 
them as a result of the refusal of the integrated companies to bid 
separately on furnishing, on fabricating, and on erecting the steel 
unless they had sufficient erections to take care of their own forces; 
partly because of the direct refusal of the integrated companies to 
quote to them until they had a contract which they could not get in 
the absence of such quotations. 

It is not surprising, therefore, that Mr. Koch should have been 
quite pessimistic with respect to the future prospects for the inde- 
pendent erectors, as indicated by the following testimony: 

Senator Martin. Mr. Koch, when we get through this period of abnormal 


demand for steel it will probably get back to the same situation it was prior to the 
war, will it not? 


10 Thid., p. 1961. Mr. Johnson denied having a Mr. Anderson in his New York office, and said the Beth- 
lehem end of the conversation was handled by a Mr. Hoffstadter. Mr. Koch later admitted that he had 
inadvertently given the wrong name in his earlier testimony, but maintained the rest of his story, attribut, 
ing the statement quoted above to Mr. Hoffstadter. He added that Mr. Anderson was with U. 8. Steel- 
that he had talked to him as well on that occasion, hence the confusion in names: “In effect, they both 
(Mr. Hoffstadter and Mr. Anderson] made the same comment on the furnishing of the steel for the Brooklyn 
Veterans’ Hospital” (p. 1962). 

1! Tbid., pp. 1949-1950 

12 Ibid., pp. 1935-1936; also p. 1951. 

13 Tbid., pp. 1965, 1966, 1970 

4 The testimony is as follows 

“Senator WHERRY’. I would like to know if you would give him (the independent] the same treatment 
you would give a subsidiary company in the event he gave you an over-all bid for the complete job. Can 
they depend on that source of supply? 

‘ Mr. Jounson. If they had a contract and came to us, yes; I would quote him the same price, but I 
would not bid to him beforehand”’ (Hearings, p. 1939). 
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Mr. Kocu. If there [are] any of us left in business, yes, it will. However, at the 
rate it is going and the fatalities in the steel-erecting business, there is not going to 
be any of us left to do the erecting." 


While the steel companies have been reaching forward into the 

fields of fabrication and manufacture of finished products made of 
steel, the users of steel have reached back toward the sources of their 
raw material in an attempt to secure a steady flow of supply, and have 
purchased steel-producing facilities. The result has been to tie up the 
output of an increasing number of heretofore independent suppliers, 
and thereby to reduce the amount offered on the open market. Users 
of steel still dependent on the open market face dwindling sources of 
supply and, as a result, meet with increasing difficulty in staying in 
business. 

The case of the Otis Steel Co., of Cleveland, Ohio, illustrates what 
can happen to independent concerns when their source of supply is 
acquired by a large integrated company for its own use. Otis, a small 
producer which smelted iron ore, produced ingots, and turned them into 
semifinished products, had been selling to independen: fabricators, 
when, in 1942, it was purchased by the Jones & Lav ghlia Steel Corp. 
Not long thereafter some of its customers found ther orlers for semi- 
finished products rejected. In testimony before the Senate Small 
Business Committee in 1947, independent fabricators complained of 
this refusal to supply them, and claimed that the output of this newly 
acquired division of Jones & Laughlin was being diverted to the 
fabricating subsidiaries of Jones & Laughlin. : 

Arthur Boehm, secretary-treasurer of Boehm Pressed Steel Co., 
Cleveland, Ohio, stated that Otis Steel had been his only mill source 
of 16-gage and heavier hot-rolled, pickled steel, and that his orders 
for steel had not been accepted since April 1945. He testified as fol- 
lows about his negotiations with Kier Boyd, assistant sales manager 
of Jones & Laughlin, for sheet and strip: 

Mr. Boerum. * * * they have also made the statement that although Jones 
& Laughlin took over Otis, they took it over for the benefit of Jones & Laughlin 
and its old customers. 

Mr. Merepira. Jones & Laughlin’s old customers? 

Mr. Bornm. Jones & Laughlin’s old customers, and they were not concerned 
about Otis’ old customers, of which we happened to be one * * *. 

When J. & L. took over the Otis mill, it was a matter of policy not to pay too 
much attention to Otis’ customers. They were expanding their own facilities 
and felt no obligation to continue with Otis’ customers * * *. 

In the conversation with Mr. Boyd, I asked him what had become of the 
capacity on hot-rolled sheet in the Cleveland branch of the old Otis plant. He 
said that their 30-inch Otis mill is still producing hot-rolled strip, but that their 
entire output is going to a J. & L. subsidiary in Oil City, Pa. They are making 
welded tubing there, and, he said, welded tubing is an expensive commodity. 
J. & L. hasa tremendous market for it, and as long as the market continues they 
will not sell the steel to somebody else, but will use it themselves in production 
of welded tubing." 

Another witness, Col. Willard F. Rockwell, chairman of the board 
of directors of Rockwell Manufacturing Co., of Pittsburgh, Pa., 
introduced into the record a letter from Jones & Laughlin to the 
Bossert Co., of Utica, N. Y., a Rockwell enterprise, declining to 
accept additional orders from this former Otis customer: 


Mr. Dickey. How about the Bossert Co.? How are they faring? Are they 
getting more than they did before the war? 


it Thid., p. 1916. 
6 Tbid., pt. 6, p. 842. 
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Mr. Rockwe i. On January 17, they received a letter from the Jones & 
Laughlin Steel Corp., signed by Mr. A. J. Hazlett, vice president, which says: 

“This will acknowledge receipt of your letter of January 13, in which you 
called attention to the advice recently received from our Buffalo office that we 
cannot accept any new orders for hot-rolled sheets.” 


* * * * * 7 . 

“A combination of circumistances has forced us to the conclusion that our 
distribution, in the future, of hot-rolled sheets, must be drastically curtailed. 
Our own expanding requirements for hot-rolled sheets in our barrel plants, cold- 
rolled steel facilities, and tin mills will utilize the preponderance of our hot-rolled- 
sheet production. We have studied this problem from all angles and I am sorry 
to have to tell you that the conclusion was inescapable. We regret any em- 
barrassment which may result to such of our good customers as the Bossert Co., 
but we have been unable to find an alternative.” 

Still another witness, Joseph Markel, president of the Markel 
Electric Products Co., Inc., of Buffalo, N. Y., testified that, although 
Otis had supplied his firm regularly for several years prior to the war, 
Jones & Laughlin had refused to accept his orders since the war. 

Mr. Merepirx. They have assumed no responsibility for supplying the 


former customers of Otis, who had a historical basis with Otis? 
Mr. Marxkev. That is my understanding. 


Before I leave Jones & Laughlin, I want to say that we have not received a 
pound so far this year and they have no orders because they wouldn’t accept 


same.!8 

When Jones & Laughlin officials were questioned about these com- 
plaints, they said that the reason for complaint was to be found in 
their action in dismantling an older unit of the old Otis Steel Co., 
known as the Lakeside plant, at a loss to their customers of some 
200,000 tons of ingots per year, or 20 percent of the Otis capacity.” 

The claim that Jones & Laughlin deliberately refused to supply the 
former customers of Otis Steel was denied,” though it was admitted 
that “we weren’t able to supply the needs of all the old customers, 
for the reason that the capacity at Otis has been lessened,” 7! and that 
no rigid historical basis was followed in furnishing steel to former 
customers.” 

With respect to the claim that the output of Otis Steel was being 
diverted by Jones & Laughlin to the latter’s fabricating subsidiaries, 
the officials of Jones & Laughlin said that Otis Steel supplied these 
subsidiaries prior to being acquired by Jones & Laughlin and that the 
proportion of Otis Steel Co. steel going to these subsidiaries was sub- 
stantially the same under Jones & Laughlin management as prior to 
the consolidation.” They admitted, however, that ‘‘we have taken 
from the 30-inch cold mill [of the fo ‘mer Otis Steel Co.], I think, about 
1,500 tons a month to operate the tube mill.”.** Moreover, the state- 
ments made by Jones & Laughlin in their letter to Bossert Co., quoted 
earlier, were not flatly denied. Although the testimony on this point 
is involved, and therefore subject to misunderstanding, it appears, in 
the light of the complete record,” that Jones & Laughlin, having dis- 
mantled part of the old Otis facilities, was forced to curtail its produc- 
tion of hot-rolled sheets, and in order to maintain, or possibly increase, 


1” [bid., pt. 8, p. 956. 
18 Thid , pt 4, p. 634. 
19 Cf. the testimony of Mr. A. J. Hazlett, vice president in charge of sales, hearings pt. 7, p 936; and that 
of Mr. H. E. Robinson, manager of sales, strip-sheet division, hearings, pt. 8, p. 949. 
20 Thid., pp. 936 and 970. 
21 Ibid , p. 936. 
22 Tbid., p. 941. 
23 Ibid., p. 938. 
% Thid., p. 941. 
% Ibid., pp. 957-966. 
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its supply of these sheets for use in its own barrel plants, cold-rolled 
facilities, and tin mills, it decided to reduce its sales of hot-rolled 
sheets to outsiders, an action which may be interpreted as diversion 
of supplies to fabricating subsidiaries, if not on an absolute basis, at 
least on a relative one. 

Whether this testimony indicates that the plight of the Boehm 
Pressed Steel Co., the Bossert Co., and the Markel Electric Products 
Co., was typical of that’ of the majority of former Otis customers, or 
whether it reflects merely the trials of these three companies and a few 
others, the situation which it illustrates is a serious one for the com- 
panies affected. As a result of their inability to get steel, it appeared 
at the time of the hearings that the Boehm Pressed Steel Co., the 
Markel Electric Products Co., and the Bossert Co. were facing cer- 
tain death within a relatively short period of time unless the situation 
improved. The Boehm Pressed Steel Co. closed its doors 2 days 
before Mr. Boehm appeared before the committee. The Markel 
Electric Products Co. was still operating, thanks to scattered de- 
liveries of steel from other sources, but the irregularity of supply 
was causing it to lose customers because of inability to make delivery, 
and was disrupting its plant operations due to the necessity to lay 
off and rehire employees with reference to seniority and to transfer 
those kept on the payroll back and forth between departments as 
steel was alternately received and used up.” The Bossert Co. seemed 
to have been able to find an alternative source of supply,” but Colonel 
Rockwell nevertheless testified that the loss of tonnage from Jones & 
Laughlin would have to be made up from gray market steel,” a costly 
procedure which could not permit indefinite survival. 

Another instance in which the purchase of a steel-producing com- 
pany by a steel user affected the steel supply of independents is that 
of the acquisition of the Mahoning Valley Steel Co. by General 
Electric Co. Testifying before the Senate Small Business Committee 
on May 29, 1947, David Hillstrom, president and general manager of 
Corry-Jamestown Manufacturing Corp. of Corry, Pa., stated: 

Another serious blow to us was the acquisition by General Electric Co. of the 
Mahoning Valley Steel Co., Niles, Ohio, a prewar source of ours for light gage 
steel that we use for drawer bodies. This fact has brought much suffering and 
loss as well as failures to former customers of the Mahoning Valley and it forced 
us to supply the loss of this tonnage from the black market at a premium of 
approximately $15,000. 

When vertical integration has created shortages, the efforts of non- 
integrated concerns to protect themselves may take the form of fur- 
ther integration and thus intensify the shortages experienced by them. 
The way in which shortages may lead to increased shortages ‘s illus- 
trated by the effect of Colorado Fuel & Iron Co. entering the eastern 
market. In 1947, this company acquired the Wickwire Spencer 
Steel Co., of Tonawanda, N. Y., a concern with substantial pig iron 
capacity and considerably smaller steel-making capacity, and the 
Worth Steel Co., of Claymont, Del., a semi-integrated steel company 
with substantial steel-making capacity but no blast furnaces. These 

% Ibid., p. 843. 

1” Thid., p. 640. 

#8 Mr. H. E. Robinson, of Jones & Laughlin, testified that he undertook to find a replacement {or the steel 
which he was no longer going to sell to the Bossert Co., and that as a result of his efforts, the Bossert Co. 
was able to order some steel from the Sharon Steel Corp. (Cf. Hearings, pp. 963, 64.) 


% Tbid., p. 957. 
%Tbid., p. 830. 
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acquisitions left Coloardo Fuel & Iron Co.’s eastern operations still 
dependent upon increasingly scarce merchant pig iron. To overcome 
the shortage, in December 1951, the company acquired the E. and G. 
Brooke Iron Co. of Birdsboro, Pa., one of the few remaining merchant 
pig iron furnaces. The extent to which this acquisition balances 
Colorado Fuel & Iron Co.’s pig iron and steel capacities in the east is 
indicated by the following tabulation showing the capacities of the 
three acquired companies as of January 1, 1948: 


Annual capacity (1,000 net tons) 


Steel making 
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The effect of the first two acquisitions has been to reduce still further 
the supply of pig iron coming onto the open market for purchase by 
semi-integrated companies.*' The effect of the third acquisition is to 
reduce the shortage of pig iron for Colorado Fuel & Iron Co., by in- 
creasing it for other semi-integrated companies. 

From the point of view of independent steel companies, future 
prospects in the face of a continued integration movement, both for- 
ward and backward, are not encouraging. Before World War II, 
semi-integrated firms were able to obtain the pig iron and scrap needed 
for their operations, and nonintegrated companies could procure crude 
and semifinished steel for their own mills. The former could and did 
buy pig iron from many merchant furnaces, and the latter were able to 
purchase the excess production of semifinished steel from the integrated 
and semi-integrated producers. Since World War II, however, the 
situation has changed. The high level of demand, coupled with a 
slow expansion in capacity, has reduced the proportion of steel output 
sold on the open market by the integrated and semi-integrated com- 
panies. The continuing integration movement has cut this proportion 
still further. Further integration, both forward and backward, has 
had the effect of tying up sources of supply, not only of crude and 
semifinished steel, but also of pig iron, and has removed part or all of 
the newly integrated output from the open market. As large pro- 
ducers continue to extend themselves forward in fabrication and 
manufacture of consumer goods, and as large steel users continue to 
reach back for sources of supply, the remaining semi-integrated and 
nonintegrated steel companies and independent fabricators, stampers, 
and manufacturers of fabricated goods are likely to face increasing 
difficulties in the procurement of their raw materials. 

























31 The same is true of the acquisition of Missouri Illinois Furnaces, Inc., of Granite City, Ill., by Granite 
City Steel Co. While this semi-integrated producer thereby became an integrated producer, another 
source of merchant iron was removed from the open market. 

The same is also true of the operation whereby Barium Steel Corp. has in the last few years put together 
Central Iron & Stee] Co., formerly a semi-integrated steel producer in Harrisburg, Pa., Industrial Forge 
& Steel Corp., of Canton, Ohio, Phoenix Iron & Steel Co., of Phoenixville, Pa., an old semi-integrated 
steel company that specialized in strrctural steel constriction, and the Chester Blast Furnace, Chester, 
Pa., formerly a merchant fvrnace. While the Phoenixville and Harrisburg works have a total steel-making 
capacity of about 837,000 tons yearly, the Chester furnace has an annval pig-iron capacity of about 200,000 
tons. The integration affords a partial source of metallics for the steel-making works, but removes just 
that much metallics from the open market, 
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That the dangers to the independents from further integration are 
recognized, at least in the trade press, is clear from the following state- 
ment in the annual review issue of the Iron Age, January 3, 1946: 

For years, larger steel companies have sold huge quantities of semifinished steel 
to nonintegrated firms only to face competition from those companies in the sale 
of finished steel products. Now, with larger steel mills requiring semifinished steel 
for their own finishing mills,fthere is a marked disposition to drastically slash the 
tonnage of semifinished steel being shipped to the small nonintegrated makers. 
For this reason, it is expected that unless management of the smaller companies 
can, like a few units in that category, find their own markets in the form of special- 
ties or special services, the going may be so rough as to cause fatalities. 


WOOD PULP 


In the paper industry, wood pulp occupies much the same position 
as a basic raw material that carbon steel occupies in the steel industry. 
By itself, or mixed with other fibers, it is used in the manufacture of 
newsprint, book and writing papers, glassine, wrapping and other 
coarse papers, and paperboard and shipping container stock. A 
feature of the industry has been a progressive integration. Large 
companies own or control stands of pulpwood timber, manufacture 
their own pulp, and in recent years have extended their operations 
to include converting the paper and board they’ manufacture into 
boxes, shipping containers, tissues, and other consumer products, 
This integration has come about in part by the construction of new 
pulp mills by the paper companies, but largely by the acquisition of 
existing pulp mills that formerly sold their product to others. 

During the 13 year period from 1937 to 1950, the total wood pulp 
production of the United States increased from 6,572,918 tons in 1937 
to 14,810,860 tons in 1950, an increase of 125 percent. During this 
same period, however, due to increased transfers of captive pulp 
within controlled paper company operations, the total quantity of 
market pulp (i. e., pulp sold to others as pulp) increased only from 
1,083,633 tons in 1937 to 1,648,788 tons in 1950, an increase of only 
52 percent.*? In 1937, about 80 percent of domestic pulp production 
was “captive” pulp, whereas by 1950 the proportion had risen to 
nearly 89 percent. Correspondingly, the total sold on the open 
market decreased from 16.4 percent in 1937 to 11.1 percent in 1950. 
This over-all showing for those grades of pulp used in the manufacture 
of paper and paper products, however, conceals the fact that the 
proportions sold on the open market vary greatly for different kinds 
and grades of pulp as shown in the following table. 


® Wood Pulp Statistics, United States Pulp Producers Association, Inc., August 195L 
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Percentages of total United States domestic wood pulp of all grades and of specified 
grades sold as open market pulp, 1937-50 ! 


Selected kinds and grades 


Sulfate 












ehedweneeemnenitatnn wah wiielneonitl 16.4 36. 4 31.0 @) 2.0 
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1 Source: United States Pulp Producers’ Association, Inc., Wood Pulp Statistics, 1951. 
2 Data not available. 






™ The last four columns of the table show the proportions of tota 
pulp produced of each of four important types that were sold in the 
open market in each of the years from 1937 through 1950. Of these, 
bleached sulfite, which is used in making newsprint and high value 
writing and printing papers, shows the largest proportions sold in the 
open market. The proportion of the total available to independent 
open-market purchasers, however, decreased from 36.4 percent in 
1937 to 30.8 percent in 1950. To the extent that its purchasers were 
dependent upon this source of pulp, their ability to supply their pro- 
portion of the increased demand for these papers was correspondingly 
restricted. The showing for unbleached sulfite, which is used in 
combination with other pulps to produce medium grades of writing 
paper, bristolboard, printing paper, and hizh-grade wrapping papers, 
is quite similar. Here the proportion sold in the open market fell 
from 31 percent in 1937 to 21.9 percent in 1950. Bleached sulfate 
pulp, which is used in making intermediate or low-grade book and 
newsprint paper and towels and paperboard where light color is 
desired, shows considerable fluctuation, but practically no over-all 
change in proportion in 1950 as compared with 1938. Unbleached 
sulfate is used largely in making kraft and heavy strong paper and 
board. A relatively small part of total production was sold in the 
open market in any year, but the proportion so sold, and thereby 
available to nonintegrated mills, decreased quite sharply in the 
postwar years. 

In general, the smaller proportions of the country’s greatly in- 
creased pulp production that were sold in the open market would 
seem to indicate that, with increased demand for paper products, 
it became more profitable for the integrated pulp producers to in- 
crease their own use of pulp in paper manufacture and correspondingly 
restrict the pulp supply and paper-manufacturing operations of those 
who depend on the open market for their pulp supplies. The dimin- 
ishing proportion of domestic pulp available in the open market 
forces independent nonintegrated producers of paper to look more 
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and more to foreign countries for their supplies of some kinds and 
grades of wood pulp if they are to remain in business. 

Foreign sources of supply present a difficult problem due to the 
high prices charged at the present time. Producers in Canada, 
which supplied 36 percent of the imported market wood pulp in 1950, 
now charge from $2.50 to $45 per ton more for wood pulp than United 
States producers, and the European sources of supply, mainly Sweden, 
Finland, and Norway, which supplied 19 percent of the total market 
wood pulp in 1950, have ceiling prices which range from 60 to 85 
dollars per ton higher than the prices of domestic pulp.* 

The precarious situation of independent nonintegrated paper mills is 
aggravated by the fact that integrated domestic paper companies, 
which control nearly 90 percent of the country’s wood pulp manufac- 
turing capacity, normally may be expected to sell none of their cap- 
tive pulp production to others until their own needs are supplied. 
This, under present conditions of shortage, means that less, rather 
than more, than usual tonnages will find their way into open market 
channels in the near future. 

Under these circumstances, the recently announced acquisition of 
Sound View Pulp Co. by Scott Paper Co. becomes of interest. 
Sound View is the third largest producer of sulfite pulp in the United 
States,** with extensive timber and pulp interests in both the United 
States and Canada. Its timber resources are sufficient to supply its 
present mill capacity of 200,000 tons of pulp per year for many years 
to come. It has been the largest nonintegrated pulp company pro- 
ducing for the open market. Its production of about 200,000 tons 
per year was equal to over 17 percent of all bleached and unbleached 
sulfite pulp of all grades sold in the open market in 1950, and more 
than 20 percent of that sold in 1949, as shown by the statistics of the 
United States Pulp Producers Association, Inc. 

Similar acquisitions have characterized the growth of large American 
paper companies. For instance, the present International Paper Co. 
began with the formation in 1898 of a company to consolidate the 
pulp, paper, and timber holdings of 18 New York and New England 
paper mills. Crown Zellerbach Corp., which dates from the formation 
in 1924 of the Zellerbach Corp. to consolidate properties in the Pacific 
Northwest, has grown by adding other mills and timber reserves. 
Kimberly-Clark Corp. was formed in 1928, to acquire seven Wisconsin 

% See Canadian Pulp and Paper Industry, November 1951; and Chapter III, Office of Price Stabiliza- 


tion, Economic Stabilization Agency, Ceiling Price Regulation 49—Wood Pulp. Prices from these sources 
for directly comparable pulp designations are as follows: 








United f Other 
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* Ceiling prices for United States Standard grades produced in the continental United States. 
* Ceiling prices per short ton, air dry on dock Atlantic seaboard. 

% Lockwood’s Directory of the Paper and Allied Trades, 1951. 

% Paper Mill News, November 10, 1951, p. 5. 
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and New York mills and their timber reserves estimated to support 

them for 28 years. It has since acquired control of more than 4,600,000 

acres of timber in Minnesota and Canada. Still another large Ameri- 
can company is Champion Paper & Fiber Co., which started in Ohio 
in 1893 as a finisher of coated printing papers. It subsequently 
began manufacturing paper. In 1926 it acquired Champion Fibre 
Co., which owned timberlands in North Carolina and Tennessee and 
manufactured pulp and cardboard. Today it operates fully inte- 
grated pulp and paper mills at Canton, N. C., and Houston, Tex., and 
manufactures and finishes paper at its Hamilton, Ohio, mill. 

A shortage of pulpwood has caused wood-pulp mills in the eastern 
United States to reduce production. A constant drain on pulpwood 
increases costs to the pulp manufacturers because new pulpwood 
sources must be acquired. Leasing or buying of additional pulpwood 
lands has become an increasingly expensive undertaking. A small 
pulp mill without extensive financial resources is at a disadvantage 
in buying or leasing acreage for long-term use. The large companies 
with greater financial resources lease, buy or gain options on the best 
pulpwood forests. These practices make it practically impossible 
for the small wood pulp mill to expand, or for new wood pulp mills 
to enter the field unless they have enough finances to secure adequate 
pulpwood supplies for a long period of time. These factors are hav- 

h ing far-reaching effects not only in the paper industry, but also in 
allied trades. 

The shortage of pulp in relation to demand has created a shortage 
of newsprint that is felt most keenly by smaller newspapers and pub- 
lishers who normally buy newsprint from jobbers. The supply 
through jobbers is being reduced not only by the general shortage of 
pulp to produce newsprint, but also by the fact that some large 
publishers, finding themselves unable to obtain all the paper they 
want, have themselves bought newsprint mills that formerly sold 
some of their product to jobbers. Thus, less paper is available for 
jobbers and their customers, and what is available must come increas- 
ingly from high-priced foreign sources, either of newsprint, or of pulp 
from which to manufacture it. 

Much the same situation is faced by paper converters and con- 
tainer manufacturers who, likewise, seek relief, whenever possible, by 
integrating their operations backward into paper manufacture. 

Integrated companies appear to be slow to create new raw material 
capacity for sale on the open market. Rather, they appear to prefer 
to balance their paper-making capacity with their pulp production, 
and preserve their holdings of timber for their own use rather than 
exploit them more rapidly for sale to their competitors. The result 
is that the shortage of pulp that has prevailed much of the time dur- 
ing the past 10 years is evoking a series of both forward and back- 
ward mergers dictated by particular company needs. 




































































































































































86 See Moody’s Industrials, 1933 and 1950. 
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PHOSPHATES 


In the fertilizer industry seven large producers of phosphate rock 
produce more than 70 percent of all such rock mined in the United 
States. Five of these seven companies, namely, American Agricul- 
tural Chemical Co., Davidson Chemical Co., International Minerals 
and Chemical Corp., Swift Fertilizer Works, and Virginia-Carolina 
Chemical Corp., are among the seven largest producers of fertilizer 
superphosphates and mixers of commercial fertilizers. The other two 
largest mixers are Armour Fertilizer Works and F. S. Royster Guano 
Co. In addition to producing phosphate rock for their own use in 
superphosphate manufacture, all of the large rock miners sell large 
quantities of rock to others who acidulate rock to produce superphos- 
phates. The large superphosphate producers sell their surplus pro- 
duction of superphosphates to smaller mixers who, in selling mixed 
fertilizers, are in the position of competing with their own sources 
of superphosphate, a position which becomes especially uncertain in 
periods of short supply. Shortage has been chronic in the fertilizer 
industry due to the increased demand for fertilizer, especially in the 
Middle West. Since the late 1930’s there has been almost continuous 
complaint from smaller nonintegrated mixers located far from com- 
mercial supplies of rock that they are unable to buy from regular 
canoe’ sources sufficient superphosphates of high phosphoric 
acid content to meet their needs. 

This difficulty arises partly out of the fact that the bulk of super- 
phosphate manufacture has been concentrated along the Atlantic 
seaboard. ‘This area is supplied from Florida, which produces over 
75 percent of all phosphate rock mined in the United States. Repre- 
sentatives of faimer organizations, land-grant colleges, and State and 
Federal organizations have emphasized repeatedly before congres- 
sional committees and elsewhere that the phosphatic fertilizer industry 
is organized to produce 20 percent superphosphate rather than the 
higher grades that contain two or more times as much phosphoric 
acid. The latter costs more to produce per unit of plant food contained, 
but it actually costs less to deliver a unit of plant food in distant con- 
suming areas when the additional freight cost of shipping the greater 
weight of low-grade superphosphate is taken into consideration. 

In 1947 there were 161 plants producing “normal,” or 20 percent 
superphosphate, and only seven producing triple superphosphate. 
As of that year six of the seven high-grade plants were in Florida, 
New Jersey, South Carolina, and Tennessee, and the seventh was in 
Montana. Five of the eastern plants were owned by large fertilizer 
mixers; and Anaconda Copper Mining Co. owned the one in Montana. 
The seventh plant, operated by TVA in Tennessee, was the principal 
source of high grade superphosphates available to nonintegrated 
mixers in the Middle West and especially to farm cooperatives in the 
great agricultural region of the Ohio, Mississippi, and Missouri River 
Valleys, where the increase in fertilizer demand has been most rapid 
in recent years. In 1949 Swift and Armour were reported to be 
producing triple superphosphate in new plants in Florida, and the 
Idaho Farm Bureau was reported to have begun the production of 
triple superphosphate for its own use in a plant at Wendell, Idaho.* 


7 Minerals Yearbook, 1949 pp. 999, 1000, and 1006. 
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Those new plants, however, do not materially change the situation. 
The production of triple superphosphate still is concentrated in the 
East. Except for the TVA plant in Tennessee, the Idaho Farm Bureau 
plant in Idaho, and the Anaconda plant in Montana—the latter ship- 
ping largely to the west coast—all plants producing triple super- 
phosphates are owned by companies that are large fertilizer mixers. 

The burden of complaint for nearly 15 years has been twofold: 
First, that the amount of rock and normal superphosphate sold by 
the integrated firms to their nonintegrated rivals has continuously 
been inadequate; and second, that these large integrated companies 
reserve their triple-phosphate production for their own use, prin- 
cipally because it yields savings in cost to them on fertilizers sold 
in the Middle West.* 

With regard to the first problem, various geographical and tech- 
nological factors tend to make it difficult for the smaller companies 
to provide relief by building their own normal superphosphate plants. 
In 195i, the rated annual plant capacity of the United States was 
about 2,600,000 tons of available phosphoric acid in normal super- 
phosphate facilities and about 310,000 tons in triple superphosphate 
plants. These capacities are in somewhat more than 200 plants, 
more than three-fourths of which are in the area east of the Mississippi 
River, with the heaviest concentration along the Atlantic seaboard 
and in the South Central States. The geographic location and early 
development of Florida and Tennessee rock-producing areas in and 
near the principal eastern consuming areas, together with low water 
transportation costs, largely determined the location of plants in 
these areas. The Rocky Mountain area has even larger reserves of 
high-grade rock, but high ‘transportation costs have limited their 
development to production for shipment westward to supply only a 
relatively small market demand. 

The simplicity and cheapness of producing normal superphosphate 
by treating ground phosphate rock with sulfuric acid to produce 
water soluble phosphoric acid and calcium sulfate (gypsum) as the 
residue and carrier of the plant food has caused this ‘‘wet” process to 
become the predominant method of manufacture. Since the sulfuric- 
acid process is quite simple and the equipment relatively inexpensive, 
it would appear that smaller mixers of the Middle West might solve 
their supply problem simply by buying rock and manufacturing their 
own normal superphosphate. But in attempting to do so they en- 
counter two problems. When they try to buy high-grade eastern rock 
they find that the best reserves of high-grade rock, especially in Ten- 
nessee, which is nearest freightwise to most inland points in the central 
agricultural areas, are already owned or otherwise controlled by large 
integrated companies. When they turn westward to the Rocky 
Mountain area, they find that it never has been profitable to ship rock 
or normal superphosphate from that area to the Corn Belt, where the 
largest demand for fertilizer exists. 





38 This is trne only where freight hauls are long. H.S. Ten Eyck, executive vice president of Ia-Conda 
Phosphate & Chemical Co., Perry, Iowa, testified in 1947 that: ‘Years of study and experience, not only 
by our own organiztion but by the entire industry, have proven conclusively that regular superphosphate 
can be prod teed and distributed within a radius of 50 to 150 miles of the plant and thus provide the farmer 
a unit of P2Os delivered at the farm at a cost below that of P20s in the form of triple superphosphate.” 

° > 7 . > . * 


“Our company is a briver of trinle superphosphate which we use in the manufacture of high-analysis 
mixed good:. * * * We have been unable to secure all the triple superphosphate we need to meet our 
own demands. TI believe this is true with the entire indistry. * * *’ (Hearings, Senate Committee 
on Agriculture, on National Fertilizer Program, 1947, p. 185.) 
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As to the second problem, when the nonintegrated firms consider 
producing their own triple superphosphate, as a means of meking 
themselves less dependent upon their larger competitors for supplies, 
they find that such material may be produced either by a furnace 
process using electric or other heat energy or by the sulfuric acid 
process. Both processes are in use today, but more than three quar- 
ters of the operating capacity is in acid-process plants, with which 
the furnace process appears to be able to compete only if its energy 
cost is low.* 

Since the wet process is relatively simple and its technology is 
well known, it would appear that the smaller mixers of the Middle 
West might turn to production of triple superphosphate on their own 
account.*” This they might do by locating plants in the East or in 
the Rocky Mountain rock-producing areas. The East, however, is 
practically ruled out by the fact that the richest, most economically 
workable reserves already are controlled by the big companies which 
are not likely to be willing to sell their rock on a favorable basis. 
There still remains, however, the possibility of setting up plants to 
manufacture triple superphosphate in the Rocky Mountain area for 
shipment eastward, and this is the course that the industry appears 
to be following, with farmer cooperatives taking the lead. The 
Bureau of Mines report on phosphate rock for the year 1949 notes 

that the Idaho Farm Bureau Federation has leased phosphate rock 
deposits and has taken the initiative in bringing about the establish- 
ment of two new triple phosphate plants to produce for Idaho Farm 
Bureau members, and that the Pacific Supply Cooperative and the 
Central Farmers Association of Chicago, the latter representing 15 
midwestern farm cooperatives, also have obtained reserves in Idaho 
with the same objective. 


% In 1951 there were eight triple superphosphate plants operating in the United States with a total capacity 
of somewhat more than 300,000 tons of phosphoric acid annually. Three of these plants are in Florida, and 
ore each in South Carolina, Tennessee, New Jersey, Idaho, and Montana. Slightly more than three-fourths 
of the total capacity of these plants is wet process and the remainder, electric furnace, with the bulk of the 
furnace capacity in the TVA’s Tennessee plant. In 1951, also, three new wet process plants, totaling some 
225,000 tons of additional phosphoric acid capacity, were under construction. 

40 The essential feature of triple superphosphate production by either process is that a quantity of phosphate 
rock is first treated to produce phosphoric acid which is used in treating a second quantity of rock to produce 
triple superphosphate. In the sulfuric-acid process the procedure is to treat rock with an excess of dilute 
sulfuric acid to produce water-soluble phosphoric acid, which is filtered out, along with the unspent sul- 
furic acid. This liquor is then used to treat a second quantity of rock to produce triple superphosphate con- 
taining somewhat more than twice as much available phosphoric acid as the rock processed in the first stage. 
Thus the quantity of rock required to produce a ton of triple phosphate is nearly twice that required to pro 
duce a ton of normal grade. he cost of producing a ton of triple grade, therefore, is higher by the additional 
cost of acid, rock, and processing, but it costs less to ship the smaller weight of plant food bearing material 
consisting of the phosphoric acid and rock residue resulting at the end of the second stage. 

«1 U. S. Department of the Interior, Bureau of Mines, Minerals Yearbook, 1949, pp. 1006-1007. 
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CHAPTER III 
THE PRICE SQUEEZE 
INTRODUCTION 


The previous chapter was concerned with the question of the ability 
of the nonintegrated producers to obtain supplies from their integrated 
competitors. This chapter is concerned with the power of the inte- 

ated producer to impose a price squeeze on his nonintegrated rival 
e narrowing the margin between the price of the raw material and 
the price of the finished product. The problem with which the 
previous chapter was concerned generally becomes acute only during 
an upswing of economic activity accompanied by shortages of supply ; 
the problem with which this chapter is concerned is important in the 
downswing as well as in the upswing. 

The price squeeze may occur in a number of ways. It may take 
the form of an increase in the prices of materials while the price of 
the finished goods remains relatively constant, or even declines. It 
may take the form of a reduction in the price of the finished zoods 
while the price of raw materials remains comparatively stable, or 
even increases. In times of scarcity of raw materials, the tendency 
for nonintegrated concerns to bid up the price of a limited open market 
supply of raw materials may induce a squeeze as effectively as if the 
integrated companies had themselves taken the lead in advancing 
raw material prices. Thus, through the normal operation of com- 
petitive market forces, nonintegrated competitors may force a squeeze 
upon themselves. However, whether squeezes result from actions 
deliberately taken by integrated companies or from normal com- 
petition, the large companies, by virtue of their integration, ‘are in a 
position of advantage over their smaller nonintegrated rivals. The 
remainder of this chapter will be devoted to the description of typical 
price squeezes, as illustrated by the aluminum, petroleum, steel, 
and carbon dioxide industries. 


ALUMINUM 


Until World War II, the Aluminum Co. of America (Alcoa) 
monopolized the production of aluminum ingot in this country. 
There is evidence in court and Federal Trade Commission records 
that its control over the industry was strengthened by a long-standing 
practice, extending from 1912 to 1940, of imposing price squeezes on 
independent fabricators. 

The case of the Cleveland Metal Products Co. illustrates the use by 
Alcoa of the price squeeze against a small nonintegrated competitor. 
In 1915, this company, after arranging to obtain aluminum ingots 
from foreign sources because it was unable to obtain them from Alcoa, 
built an aluminum rolling mill to manufacture sheets up to 60 inches 
in width for its own use and for sale to the automobile industry. At 
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that time Alcoa was the only producer of aluminum sheets over 30 
inches in width used by the automobile industry. 

Cleveland Metal Products operated profitably during 1916 and 1917, 
when it was able to import foreign ingots. It used in its own fabrica- 
tion operations about one-quarter of the sheet it produced, and sold 
the remainder to other fabricators of cooking utensils and to the 
automobile industry. Cleveland Metal Products thus was doubly a 
competitor of Aleoa—in the rolling of sheet which it sold to others and 
in the fabrication of aluminum products. 

After the United States became a belligerent in 1917, Cleveland 
Metal Products was unable to obtain foreign ingots and was faced with 
the necessity of going out of business or of making a deal with Alcoa. 
Under these circumstances it sold its mill to a new company known as 
the Aluminum Rolling Mills Co., in which Alcoa took a two-thirds 
and Cleveland Metal Products a one-third interest.) 

The Federal Trade Commission, after complaint and hearing, 
ordered Alcoa to sell its two-thirds interest to Cleveland Metal Prod. 
ucts Co. or some other person or corporation wholly independent of 
Alcoa. This order was based on a finding that the setting up of a 
third company to acquire the mill was to avoid bringing Alcoa’s 
acquisition of a competitor under the prohibition of section 7 of the 
Clayton Act.?. On appeal by Alcoa for review, the Court sustained 
the Commission’s order.* 

In the meantime, however, Cleveland Metal Products Co. had con- 
tinuously experienced difficulty in obtaining sheet for its cooking 
utensil and other fabricating operations even though in theory it 
owned a one-third interest in the mill and had received assurance at 
the time of the sale that its needs would be met. As a result Cleve- 
land Products Co. had fallen into financial difficulties. Moreover, in 
the meantime Alcoa billed ingots to the Rolling Mills Co. during the 
period of wartime price regulation at the Government maximum 
price of 32 cents per pound, whereas it furnished ingots to its other 
rolling mills at 18% cents. The result was that the Rolling Mills Co. 
operated at a loss, became heavily indebted to Alcoa for ingots, and 
finally was shut down. Cleveland Metal Products Co. nevertheless 
undertook to buy Alcoa’s two-thirds interest in the Rolling Mills 
Co. However, it was unable to finance the purchase and went into 
receivership along with the Rolling Mills Co., whereupon Alcoa 
purchased the Rolling Mills property at a sheriff’s sale. 

The Federal Trade Commission thereupon petitioned the circuit 
court of appeals to so modify its former decree as to prevent the 
acquisition of the rolling mill by Alcoa. The Commission alleged 
that the indebtedness claimed by Alcoa against the Aluminum Rolling 
Mills Co. was created in violation of law; that it was entirely fictitious 
and fraudulent; that it was merely book indebtedness created as the 
basis for a judgment to enable Alcoa to acquire the plant at execution 
sale, and thereby defeat the plain intent of the Clayton Act and 
evade the Commission’s order.‘ 

The court, however, rejected the view that the sale of ingots to 
the Rolling Mills Co. at 32 cents while other subsidiaries paid only 
18% cents was a fraudulent means of creating a fictitious indebtedness. 


! Findings of Fact in Docket 248, FTC v. Aluminum Co. of America, 3 FTC 302 (1921). 
2 Tbid. 

* Aluminum Co. of America v. F. T. C., 284 Fed. 401 (1922); 261 U. S. 616 (1923). 

* Aluminum Co. of America v. F. T. C., 299 Fed. 361 at pp. 362-363 (1924). 
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The court also concluded that the acquisition would not involve any 
lessening of competition since the Cleveland Metals Co., sole owner 
of the Rolling Mills Co., had definitely withdrawn from the aluminum 
industry; that the rolling mills company was in a competitive sense 
dead, with its closed plant a shell “rapidly falling into decay,’ and 
that “it [the plant] is, however, the only thing of which a creditor, 
at one time offending against the Clayton Act, can recover what 
appears to be a bona fide debt.”” Therefore, the Commission’s 
petition was denied.° 

Thus an independent fabricator, which Alcoa had unsuccessfully 
tried to acquire through control of a third company having title to 
its facilities, fell victim to a price squeeze. The price paid by the 
company for aluminum ingots was raised so high that the company 
could not sell its fabricated products at the going prices and still show 
a profit. 

More recent examples of the price squeeze in the aluminum industry 
are to be found in the Department of Justice case against Alcoa 
decided by the United States District Court for the Southern District 
of New York (United States of America v. Aluminum Company of 
America et al., Equity No. 85-73). 

This case, in which testimony was first heard beginning in 1938, 
involved actions which occurred before that date, at a time when 
the Aluminum Co. of America was the sole United States producer 
of virgin aluminum ingot. While virgin aluminum ingot could also, 
at least in theory, be imported from abroad, such imports by others 
than the Aluminum Co. of America never represented a large propor- 
tion of the total virgin aluminum market in the United States.’ 

At the same time that the Aluminum Co. of America sold virgin 
aluminum ingot to independent manufacturers who fabricated it into 
a variety of forms and products, it also engaged in fabrication and sold 
its fabricated products in competition with its customers for virgin 
aluminum ingot.’ 

Among the fabricated aluminum products is aluminum sheet which 
may be made of pure aluminum or of one or another of the aluminum 
alloys. One of these alloys is duralumin, known in the trade as 17S. 
It is with respect to sheets made of duralumin, as well as to pure alumi- 
num sheets, known as 2S and 35, that a price squeeze was found to 
have been engaged in by the Aluminum Co. of America between 1925 
and 1932. 

The Court listed eight producers of 2S and 3S aluminum sheet, in- 
cluding the Aluminum Co. of America, doing business in 1940.° Three 





$ Ibid., p. 365. 

§ Both Reynolds Metals Co. and Kaiser’s Permanente Metals Corp. have entered this field since 1940. 

7 According to the decision referred to above, “‘the virgin aluminum ingot market in the United States 
consists of, and its aggregate is measured by, (a) the production of virgin aluminum ingot by Aluminum 
Co. of America and (5) the importations of virgin aluminum ingot into the United States, both by Aluminum 
Co. of America and by others. The percentage of this total which was both produced and imported by 
Aluminum Co. of America during the period from February 2, 1909, to August 14, 1940, varied from a low of 67.90 
percent in 1921 to a high of 99.99 percent in 1918. Except for the year 1921 and the years 1910, 1913, and 1922, 
when its percentage was 74.08 percent, 72.74 percent and 72.09 percent, respectively, its percentage was 
always over 80 percent, and, from 1934 to 1938, it averaged a trifle over 90 percent.” (Cf. United States 
of America vy. Aluminum Company of America, et al., Judgment on Mandate against Aluminum Co. of 
America, et al., United States District Court, Southern District of New York, April 23, 1946, Amended 
Finding No. 154, p. 4.) 7 

§ The Court found that the Aluminum Co, of American had been led, around 1900, to enter the fabrication 
field when its attempts to persuade others to do so elicited an inadequate response, and that independent 
fabricators doing business in 1940 did not enter the field until many years after a market had been established 
for these products by the pioneering efforts of the Aluminum Co. of America. (Cf. United States of America 
v. Aluminum Company of America, et al., Findings of Fact and Conclusions of Law, United States 
District Court, Southern District of New York, July 14, 1942, Finding No. 157, pp. 101-102 and Findings 
No, 265 and 266, pp. 159-160.) 

* Ibid., Finding No. 266, p. 160. 
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of the seven independents were found to use most, if not all, of their 
production of these sheets for further fabrication into the various ar- 
ticles made of aluminum which they manufacture and sell.'° The re- 
maining four were found to sell aluminum sheet regularly on the open 
market, and to have done so since 1917, 1926, 1927, and 1937, respee- 
tively." Three of the latter were found to be selling duralumin sheet 
as well, and to have done so since 1928, 1938, and 1939, respectively.” 

In such an environment, the Aluminum Co. of America was found 
to have maintained, between 1925 and 1932, differentials between its 
selling prices of virgin aluminum ingot on the one hand, and certain 
gages of 17S (duralumin) flat sheet, as well as certain gages of 2S and 3S 
coiled and flat sheet at such levels as to prevent fabricators from 
manufacturing sheets at a reasonable profit." The selling prices of 
these gages and types of sheets were found to have been “lower than 
fair prices based on the prices at which it was selling virgin aluminum 
ingot and the cost of fabricating such sheet.” '* The selling prices for 
virgin aluminum ingot were found to have been “higher than fair 


prices based on the cost of production of such virgin aluminum 
ingot.”’ 


The evidence introduced from books of Aluminum Co. of America with respect 
to aluminum sheet differentials was limited to five gage groups of 2S and 38 coiled 
sheet, four gage groups of 28 and 3S flat sheet and five gage groups of 17S hard 
alloy or duralumin, for each of the 8 years in the period complained of, viz, 1925-32 
a total of 112 items. The sheet differentials, determined by subtracting the prices 
received by Aluminum Co, of America for virgin aluminum ingot from the prices 
received by it for such aluminum sheet, were less than the cost of fabrication of 
aluminum ingot into sheet in 31 out of the 112 items. For all five gages of coiled 
sheet the average profit open to competing fabricators during this period was .84 
cents a pound as against 4.7 cénts per pound for the five succeeding years, viz, 
1933-37, for the four gages of flat sheet the corresponding figures were .59 cents 
and 4 cents, and for hard alloy sheet 4.9 and 11.8 cents." 


The Court recognized that the sheet differentials maintained by the 
Aluminum Co. of America were not necessarily those upon which its 
competitors were obliged to operate, that these competitors had 
opportunity to purchase and in fact did purchase foreign aluminum 
ingot at prices below those charged at the time by Aluminum Co. of 
America for its virgin aluminum ingot of the same grade, and that, 
further, these competitors " “generally purchased in the United States 


1° Thid., Finding No. 267, pp. 160-161. 

1 [bid., Finding No. 268, p. 161. 

2 Tbid., Finding No. 250, pp. 150-151. In addition, four companies no longer producing aluminum sheet 
in 1940 were listed as having done so in the past, terminating such production in 1916, 1919, 1924, and 1931 
respectively. (Ibid., Finding No. 273, p. 164). Three of these companies withdrew before 1925, the year 
when the price squeeze was found to have begun, and need not be discussed further. (Ibid., Findings No. 
274-276, pp. 165-169). The remaining firm, the Baush Machine Tool Co., was also competing with the 
Aluminum Co. of America in the sale of duralumin sheet between the years 1919 and 1931, but the Court 
found that its metals division, handling aluminum sheet and duralumin, was inefficiently managed, inade- 
quately equipped, and otherwise deficient, a condition which the Court accepted as sufficient explanation 
of the company’s failure to hold its own in competition with the Aluminum Co. of America. (Ibid, Find- 
ings No. 255, 256, and 277, pp. 155-155 and p. 169; and Amended Finding No. 261, Judgment on Mandate, 
etc., p. 7). Moreover, the court found that “‘throughout the time it was engaged in the duralumin business 
the Baush Co. purchased foreign virgin aluminum almost exclusively and purchased it at prices substan- 
tially below those charged by Aluminum Co. of America.” (Ibid., Finding No. 259, pp. 156-157). The 
company was primarily engaged in the manufacture of machine tools, and its withdrawal from the aluminum 
sheet business did not mean its complete elimination from all business. (Ibid., Finding No. 250, p. 150). 

3 Cf. Judgment on Mandate against Aluminum Co. of America, et al., U. S. District Court, Southern 
District of New York, April 23, 1946, Amended Findings No. 257, and 280, pp. 5-6 and 8-9. 

44 ITbid., Amended Finding No. 286, pp. 10-11. 

18 Thid., Amended Finding No. 260, p. 7. 

16 Tbid., Amended Finding No. 281, p. 9. 


Cf. Findings of Fact and Conclusions of Law, U. 8. District Court, Southern District of New York, 
July 14, 1942, Finding No. 282, p. 173. 
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ingot manufactured from scrap or secondary aluminum at prices below 
those charged in the same market for virgin aluminum ingot.” 

Finally, however, having mentioned the lack of information about 
the costs of production of ‘the sheet competitors of Aluminum Co. of 
America, and the inefficiency and bad judgment with which at least 
some of them operated,” the Court upheld the claim that a price 
squeeze had been in effect between 1925 and 1932 ” pointing out that, 
at least as early as 1930, independent fabricators of such sheet had 
complained to Aluminum Co. of America that the differentials main- 
tained by it prevented their fabricating and selling these sheets at a 
reasonable profit.21 This price squeeze was found to be in violation 
of section I of the Sherman Act,” and an injunction was issued against 
its resumption.” 

Whether or not this particular price squeeze, in and of itself, caused 
independents to be driven out of business is debatable. The squeeze 
does seem, however, to have contributed largely to the financial 
difficulties encountered by at least two of them, Sheet Aluminum 
Corp., of Jackson, Mich., and Fairmont Aluminum Co., of Fairmont, 
W. Va. The Government petition in the case, filed April 23, 1937, 
alleged that the Sheet Aluminum Corp. was obliged virtually to 
suspend operations following reduction of the differential between the 
prices of virgin aluminum ingot and of aluminum sheet in the fall of 
1927. It alleged that the Fairmont Aluminum Co. was forced “to 
curtail its operations substantially and to establish an interlocking 
interest with a foreign producer of aluminum in order to remain in 
business.” ** These, as well as other charges, were enlarged upon in 
the Government brief, dated December 7, 1940.% While the Court 
did not make a finding of fact regarding the relationship between the 
price squeeze engage ‘din by Aluminum Co. of America and the 
difficulties encountered by independents, it is interesting to note that 
in 1934 the Sheet Aluminum Corp. filed suit against Aluminum Co. of 
America alleging violation of the antitrust laws, particularly with 
respect to the manipulation of the spread between ingot and sheet 
prices. It is also interesting to note that in November 1935, Alum- 
inum Co. of America settled out of court, paying Sheet Aluminum 
$120,000 in cash and metal, and reducing Sheet Aluminum’s indebted- 
ness to Aluminum Co. of America by more than $120,000.” 

Although the Court found that the Baush Machine Tool Co.’s 
failure to hold its own in competition with Aluminum Co. of America 

18 Moreover, these competitors who bought virgin aluminum ingot from Aluminum Co. of America for 
use in manufacturing sheet ‘“‘purchased suchingot * * * at prices which usually were below the aver- 
age of the prices received by Aluminum Co. of America for virgin aluminum ingot of the same grade.’”’ This 
was accomplished by making ingot available to all aluminum’‘sheet manufacturers in the form of rolling 
ingot and selling it at the same price as notched bar ingot (the standard form in which ingot is sold), the 


fabrication of aluminum sheet from rolling ingot costing 1 cent to 24 cents a pound less than fabrication 
from notched bar ingot. (Cf. Ibid., Finding No. 271, p. 163.) 

The Court also noted the policy of Aluminum Co. of America of making available to its sheet customers the 
benefit of its research and technique, of permitting them upon request, to inspect its sheet mills and to study 
its equipment, and of making available to them, without cost to them, the services and advice of its technical 
staff and executives. (Cf. Ibid., Finding No. 270, p. 162.) 

1% Cf. Judgment on Mandate, ete., Amended Finding No. 283, pp. 9-10. 

20 Ibid., Amended Conclusion No. 86. 

21 Ibid., Amended Findings No. 262 and 285, pp. 7 and 10; also Findings of Fact and Conclusions of Law, 
etc., Finding No. 272, pp. 163-164. 

22 Cf. Judgment on Mandate, etc., Amended Conclusions No. 57 and 60, pp. 14 and 15; see also par. 8, pp. 
21-22. 

23 Ibid., par. 9, pp. 23-24. 

% United States of America y. Aluminum Company of America et al., U. 8. District Court, Southern 
District of New York, petition, filed April 23, 1937, par. No. 98, pp. 38-40. 

% United States of America vy. Aluminum Company of America, et al., U. S, District Court, Southern 
District of New York. Brief for the United States, dated December 2, 1940, especially pp. 495-631. 

% Ibid., pp. 563-564. 
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was due to inefficiency and poor judgment,” it may be noted that in 
1928, the Baush Co. filed suit against Aluminum Co. of America, 
claiming damages for injuries suffered as a result of Aluminum Co. of 
America’s monopoly position and its manipulation of the spread 
between the prices of ingot and of fabricated products. On October 
24, 1935, within a month of the date on which Sheet Aluminum Corp.’s 
claim was settled out of court, the Aluminum Co. of America settled 
this case out of court, paying Baush $950,000, the approximate amount 
lost by Baush in its duralumin venture, and paying Baush’s president 
and two attorneys a total of $200,000 over a 5-year period.” 

These two settlements, which occurred while the Department of 
Justice was considering filing its own suit against Aluminum Co. of 
America and about 18 months prior to such filing, lend support to the 
allegation of injury to the independents resulting from the narrowness 
of the spread between prices of ingot and of sheets. Moreover, in 
1933, while the Baush suit was pending and under the threat of the 
Sheet Aluminum suit, which was filed in 1934, Aluminum Co. of 
America widened the spread in question, thus ending the price squeeze. 

The ability of Alcoa to impose this price squeeze resulted from the 
fact that, being a fully integrated company, it did not need to earn a 
profit on each of its various operations. It could still show an over-all 
profit, so long as its profits on the sale of ingots were large enough to 
absorb any fabricating losses. Its selling price of sheets needed only 
to be higher than the cost of fabricating them plus the cost of produc- 
ing ingot. Independents, on the other hand, had no other field of 
business which would absorb these fabricating losses. They needed 
a selling price for sheets at least equal to the cost of fabricating them 
plus the price which they had to pay for ingot. Any difference be- 
tween the price they paid for ingot and Aluminum Co. of America’s 


cost of producing the ingot was a margin which Alcoa could, and did, 
utilize to squeeze the independents. 


PETROLEUM 


The oil industry in this country may be said to consist of two seg- 
ments, the major oil companies on the one hand, and the independent 
oil companies on the other. A major oil company owns and produces 
its own crude oil, owns its own pipeline transportation systems, its 
own refineries, and its own distribution facilities, and actively partici- 
nates in the oil business from the oil well to the retail filling station. 
An independent oil company engages only in the production of crude 
oil, or only in the refining of petroleum products, or only in the dis- 
tribution of oil products, wholesale and retail, or in a combination of 
these which falls short of a complete operation. 

In this industry, the independents are largely dependent on the 
fully integrated companies. Independent operators of oil wells need 
an outlet for their crude oil, and the major oil companies control the 
greater part of the Nation’s refining capacity. Independent refineries 
need a source of crude oil and an outlet for their refined petroleum 
products, and the major oil companies, by virtue of their control over 
production, transportation and distribution facilities, are not only the 
principal source of crude oil but also the most effective channel through 
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findings of Fact and Conclusions of Law, ete., Findings No. 255, 256, 277, pp. 153-155 and 169, 
grief for the United States, etc., pp. 554-585. 
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which refined petroleum products may be marketed. Independent 
distributors need a source of refined products, and the major oil com- 
panies are their best suppliers. Finally, all independents need trans- 
portation facilities, and the major oil companies control practicall 
all of the crude oil and product pipelines, and, directly or dieegh 
leases, most of the tank cars. 

It is true that the independents at the various levels of the industry 
may and do deal with each other. To this extent, their dependence on 
the major oil companies is somewhat less than complete. However, 
such independence as they may thereby enjoy is rather precarious, 
since the major oil companies, through their control of most of the 
transportation facilities, may prevent ‘such deals, 

Thus, a major oil company is in a position to injure indep endents in 
the following ways: By refusing to buy crude oil from alain nt oil 
producers or curtailing such purchases ; by refusing to sell crude oil to 
independent refineries, or curtailing such’ sales ; by refusing to market 
the products of independent refineries, or cur tailing such - marketing ; 
by refusing to supply refined petroleum products to independent dis- 
tributors, wholesalers and retailers, or curtailing such supplies; by 
refusing independents the use of pipelines and tank cars for trans- 
porting crude oil and refined products, or limiting their use of such 
transportation facilities. 

Moreover, the independents are at the mercy of a price squeeze, 
which may be effective at each stage of the integrated process of oil 
production, refining, and distribution, though not simultaneously. 
Independent operators of oil wells may be squeezed if the price of 
crude oil falls below their cost of production, a loss which the major 
oil companies can well incur if the prices of refined products do not fall 
in a corresponding manner. Independent refineries may be squeezed 
if the spread between the price of crude oil and the prices of refined 
products falls below the cost of refining, a loss which the major oil 
companies can again stand if the prices of refined products are high 
enough to cover the combined cost of producing, transporting, and 
refining oil, plus a reasonable profit. Independent distributors may 
be squeezed if the spread between the prices of refined products at the 
refinery and the prices of these products at retail is less than the mar- 
gin necessary to make distribution profitable, a loss which the major 
oil companies can afford if the retail prices of refined products are 
high enough to allow a profit on the complete operation of producing 
transporting, refining, and distributing. 

That independents were, in fact, injured in many of these various 
ways is apparent from hearings before several committees of Con- 
gress.” The most detailed evidence in this respect, concerning in 
particular the many types of injury other than the price squeeze men- 
tioned above, was brought out in hearings held by the Oil Subcom- 
mittee of the Senate Small Business Committee in 1947. The final 
report of this subcommittee, entitled “Oil Supply and Distribution 
Problems,” contains a documented account of the difficulties encoun- 
tered by independents at every stage of the industry. 

Independents, and in particular independent refiners, appear to 
have, been . injured by a price squeeze which was in effect durimg the 

* For example, the Committee on Interstate and Foreign Commerce, House of Representatives, 80th 


Cong., 2d sess,; the same committer, 81st Cong., 2d sess.; and the Special Committee To Study Proble msof 
American Small Business, U. S. Senate, 8Cth Gong., ist sess, 
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last half of 1948 and throughout 1949. As this period followed the 
hearings before the Senate Small Business Committee referred to 
above, it deserves special attention. A. D. Sappington, general 
counsel of Missouri Farmers Association, Inc., Columbia, Mo., repre- 
senting a cooperative farm organization which owns and operates two 
small independent oil refineries largely for the benefit of its members, 
described the squeeze as follows in testimony before a subcommittee 


of the House Committee on Interstate and Foreign Commerce on 
May 23, 1950: 


During the last half of 1948 and all of 1949 independent refiners who do not 
have their own supply of crude oil but must purchase it either from independent 
oil producers or perhaps from the major companies, have been caught in a gigantic 
“squeeze play.” In the years immediately following the end of hostilities the price 
of crude oil more than doubled, increasing in the midcontinent area from $1.17 
per barrel at the close of the war to $2.57 per barrel in 1947. During this period 
of rising crude oil prices there was, however, a favorable market and price struc- 
ture for refined petroleum products, including gasoline, kerosene, distillate, 
Diesel fuel, and residual fuel oil. However, in the last half of 1948 the price struc- 
ture for refined petroleum products started to decline, and continued to decline 
during the latter part of 1948 and through most of 1949. The price structure 
broke down to such an extent that the independent refiner, forced to buy crude 
oil, operated at tremendous losses. This resulted because all during this period of 
falling prices On refined oil products, the price of crude oil was maintained at the 
same high peak it had reached in 1946 and 1947 during a period of favorable 
prices on refined pe ‘troleum products. 

The experience of the small independent refineries owned and operated by the 
M. F. A. Oil Co. at Chanute, Kans., and Memphis, Tenn., is in our opinion 
typical of the experience of other independent refineries in the Nation. For 
example, in the month of June 1949, these two small refineries were forced to sell 
their refined oil products for almost 2 cents per gallon less than the same products 
sold for in July 1948. This represented a gross-income reduction of about 80 cents 
per barrel on 162,500 barrels of refined petroleum products, or a total of about 
$131,000 for 1 month. And bear in mind that the price of crude oil purchased by 
these refineries did not go down, but remained at the same high peak as in July 
of 1948. As a result of this “squeeze” between the high cost of crude oil and the 
low price on refined products, many independent refineries were forced, during 
1949, to close down completely and cease operations. The remainder of the 
independent refineries greatly curtailed their production and operations while, 
at the same time, suffering crippling financial losses.* 


The possibility of such a price squeeze is inherent in the nature of 
the crude oil market and that of the markets for refined products. 

The price of crude oil appears to be largely a function of the quantity 
of crude oil which changes hands in a given preiod of time, and this 
quantity in turn depe ‘nds upon the demand for crude oil and the supply 
available from current production and from accumulated stocks during 
the same period. ‘The volume of current production is regulated in 
most of the oil-producing States by oil proration boards established by 
State laws for the announced purpose of conserving natural resources. 
Although these oil proration boards operate independently of one 
another, they have the benefit of advice from the interstate oil com- 
pact commission, a body organized under authority of Federal legis- 
lation.*! 

In the performance of its work of proration to market demand, the 
interstate oil compact commission has the benefit of the monthly fore- 
casts of demand for petroleum products,” issued by the Bureau ot 


%® Cf. Petroleum Study, Hearings before a subcommittee of the Committee on Interstate and Foreign 
Commerce, House of Representatives, 81st Cong., 2d sess., on H. Res. 107, H. R. 6047, H. J. Res. 423, and 
related subjects, pp. 330-331. 

41 Cf. Oil Supply and Distribution Problems, a final report of the Special Committee To Study Problems 
of American Small Business, U. S. Senate, 80th Cong., ist sess., p. 16. 

#2 Cf. Oil Supply and Distribution Problems, op. cit., p. 16. 
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Mines of the United States Department of the Interior since July 
1935.8 It is significant that what amounts to actual consumption of 
crude oil, month by month, generally comes very close to the monthly 
forecasts of the Bureau of Mines.* Indeed, in the period from July 
1935 to December 1947, a total of 150 months, the forecasts fell short 
of actual consumption in 110 months and exceeded it in only 39 
months (25 of which occurred between January 1941 and December 
1945, a period of 60 months), with 1 month in which the forecasts and 
consumption were equal. 

According to information prepared by the Independent Petroleum 
Association of America for presentation to the Senate Small Business 
Committee at their May 21, 1948, hearings, the 26 largest oil companies 
in 1947 produced 64.3 percent of the total United States production 
of crude oil, as against only 55.7 percent in 1941.° This control of crude 
oil production by large companies is likely to increase even further in 
the future for 18 major oil companies owned 81 percent of the oil 
reserves of this country in 1948, as against only 65 percent in 1939." 

It was this combination of circumstances which led the Senate 
Small Business Committee to the conclusion that the oi] industry is 
“a monopoly.” In its Final Report on Oil Supply and Distribution 
Problems, referred to above, the committee commented as follows: 

There is a mechanism controlling the production of crude oil to market demand 
(or below) that operates as smoothly and effectively as the finest watch * * * 
The oil-contro! policies in effect in the United States consist of a series of State and 
Federal statutes, recommendations of committees made up of integrated-oil- 
company economists, and recommendations as to market demand made by the 
Bureau of Mines of the Department of the Interior. No single item is in itself 
controlling; taken together they form a perfect pattern of monopolistic control 


over oil production, the distribution thereof among refiners and distributors, 
and ultimately the price paid by the public. 


Monopoly as generally understood means control of a product both as to 
quantity allowed to reach the market and price. If you control the quantity 
you automatically control the price. Hence, the petroleum industry can be set 
down as definitely a monopoly.” 

During periods of expanding demand this mechanism may, and in 
fact did in 1946 and 1947, work in the direction of price increases for 
crude oil. At the same time, however, when demand becomes 
stabilized or even slackens, as was the case in late 1948 and 1949, this 
same policy is likely to tend to limit or prevent downward movemeats 
in crude oil prices while permitting a decline in prices of refined 
products. If there is any excessive accumulation of stocks of crude 
oil it can be transformed into a larger stock of refined petroleum 
products. The depressing influeace upon prices can thus be trans- 
ferred from the crude oil market to the markets for refined products. 
It follows not only that the price of crude will tend to hold at its former 
level, but that prices of refined products will tend to fall. 

This is what happened in the oil industry in the postwar years. 
Concerning the period 1946-47, during which demand was expanding, 
the Senate Small Business Committee, in its Final Report on Oil 
Supply and Distribution Problems, commented as follows: 

“8 Cf. testimony of Mr. Alfred G. White, Chief, Division of Petroleum Economies, Economics and Sta- 
tistics Branch, Bureau of Mines, U. 8. Department of the Interior, in hearings before the Oil Subcommittee 
of the Senate Small Business Committee, op. cit., pt. 27, p. 3139. 

 Tbid., pt. 27, pp. 3149-3150. 

% Ibid., pt. 41, p. 4417. 

% Cf. testimony of Mr. A. D. Sappington, general counsel, Missouri Farmers Association, Inc., Columbia, 
Mo., before a subcommittee of the Committee on Interstate and Foreign Commerce, House of Representa- 


tives, 8ist Cong., 2d sess., p. 330. 
#7 Cf, Oil Supply and Distribution Problems, op. cit., p. 13. 
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Price increases on crude oil have been frequent and substantial, going from 
$1.25 per barrel at the end of 1945 to $2.65 per barrel in the spring of 1947, with 
several companies posting $3 per barrel as this report is written. At the time 
the consumers were feeling the greatest pinch in January and February 1947, 
there were 220 million barrels of crude oil in storage, mainly controlled by the 
larger units, which could have been distributed among independent refiners who 
were running under capacity. But the controlled economy existing in the oil 
industry needs an absolute balance of supply and demand, because it does not 
contemplate drawing on stocks. When the Bureau of Mines, through their 
monthly forecasts of demand, underestimated the demand by close to 2 percent 
for each of the years 1946 and 1947, the spot shortages followed as night the day. 
The mechanism was wound too tight. Independent refiners could not take more 
oil out of their own wells because of State proration laws, and the integrated 
companies would not allow them to take their crude oil except by a processing 
or tied-in sales agreement. Those cut off of supply by independent refiners, or 
by integrated units desiring to favor one customer over another, were suffering, 
and in turn their consumer accounts were without oil. A truly competitive sys- 
tem, based only on real conservation practices, could not possibly have held the 
flow of oil so close to market demand.*8 


On the other hand, in the period beginning in the second half of 
1948, during which demand for petroleum products became stabilized 
or even slackened, the squeeze in supply upon independent refiners 
caused by an induced shortage of crude oil, as described briefly 
above, gave way to a price squeeze such as was described in the 
quoted testimony from Mr. Sappington. The shortage of crude oil 
disappeared. Inventories of refined petroleum products increased. 
Between the end of 1947 and the end of 1948 they rose as follows: 
for gasoline, from 40.4 to 43.6 days’ supply; for kerosene, from 42.1 
to 57.6 days’ supply; for distillate fuel, from 38 to 58.7 days’ supply; 
and for residual oil, from 31 to 55.7 days’ supply.” At the same 
time the big oil-producing States acted to cut production of crude 
oil by reducing ‘‘oil allowables,” the amount of crude oil production 
permitted under State proration laws. In November 1948 six major 
southwestern and Gulf coast oil-producing States had allowables 
totaling nearly 4.2 million barrels daily. For February 1950, the 
allowables were down to 3.5 million barrels. The industry encouraged 
this curtailment. Esso’s Baton Rouge plant, for example, is reported 
to have made a severe cut in its purchases of crude oil in an effort to 
place pressure upon Louisiana and Arkansas to fall in line with 
production cutbacks in other States.“ 

Under those circumstances, it is not surprising that the prices of 
refined products should have declined, while the price of crude oil 
held firm at $2.65 per barrel, thus putting a squeeze on independent 
refineries and forcing them either to close down or curtail operations. 

The extent to which independent refineries were affected by this 
squeeze is indicated by the following quotation from National Petro- 
leum News, a trade journal of the oil industry, in its November 23, 
1949, issue: 

Of the 14 independent refineries on the Gulf coast, only 3 were operating at 
normal capacity. Seven were shut down. Reduced operations in Texas were 
unanimously ascribed by refiners to low refined-product prices, high crude prices, 
and imports of foreign oil. 

Thirteen independent refineries in the Texas Gulf area which, in 
1948, had been operating, on the average, at 91 percent of their total 

8 Thid., p. 13. 
% Cf. Business Week, July 9, 1949, p. 74. 


4° Cf. Business Week, February 4, 1950, p. 35. 
{1 Cf. Barron’s, August 29, 1949, p. 31. 
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crude oil capacity, and 89.1 percent of their total cracked gasoline 
capacity,” were, in 1949, operating, on the average, at 59.3 percent 
of their total crude oil capacity, and 69.5 percent of their total cracked 
gasoline capacity. 

The Oil and Gas Journal, another trade paper, repeatedly carried 
news of independent refineries being in difficulties. In its October 6, 
1949, issue, it reported as follows: 


The 2,100-barrel refinery of Hamman Oil & Refining Co. at Bay City in 
Matagorda County has been closed down according to an announcement by 
John Hamman, Jr., president. The prices of refined products are not improving 
fast enough to allow us to continue operations. We cannot continue operating 
when our refined products are selling at less than the cost of the raw material. 


In its October 20, 1949, issue, it stated: 


Two Corpus Christi refirery executives said last week that refiners and sellers 
of refined products in the United States have suffered a $200,000,000 loss in the 
»ast 8 months. The statement was made by Edwin W. Singer, president, Pontiac 

efining Corp., and S. 8. Seltzer, Jr., vice president, Southwestern Oil & Refining 
Co., in reply to a statement of Senator Burnet Maybank, Democrat, of South 
Carolina, that refiners should be patriotic and lower gasoline prices. The two 
oilmen said most of the dollar loss was caused by severe price drops in all refined 
products. They added that some refineries have been forced to shut down." 


Reviewing the position of midcontinent independent refineries with 
capacities ranging from 4,000 to 8,000 barrels a day, the February 2, 
1950, issue of the same journal reported that these refineries were still 
losing about. 17 cents per barrel, as of the middle of January 1950, 
approximately the same amount as the same journal reported was 
being lost by these companies in May 1949: 


According to the survey by WPRA (Western Petroleum Refiners Association), 
total realization from a barrel of crude by these refineries amounted to about 
$3.25. Average crude cost—posted prices plus transportation to the plants—was 
$2.79 per barrel. Manufacturing, administrative, and selling expense averaged 
a lictle more than 62 cents per barrel, resulting in a net loss of about 17 cents for 
each barrel of crude processed. 


There can be little doubt but that the position of independent re- 
fineries at the end of 1949 was precarious. On the other hand, 
the major oil companies, even if obliged to suffer losses on their 
refining activities, were earning enough on their production of crude 
oil to offset these losses and show an over-all profit on their complete 
operations. Low though the prices of refined products may have 
been, they were still high enough to leave the integrated companies a 


42 Bureau of Mines, Information Circular 7537, Petroleum Refineries, Including Cracking Plants, in the 
United States, January 1, 1949, U. S. Devartment of the Interior, pp. 19-70 

43 Bureau of Mines, Information Circular 7578, Petroleum Refineries, Including Cracking Plants, in the 
United States, January 1, 1950, U. S. Department of the Interior, pp. 17-18. 

44 Similarly, in its November 17, 1949, issue, The Oil ard Gas Journal printed the following: 

“Rock Island Oil & Refining Co., this week announced it is shutting down its Duncan, Okla., 10,000-barrel 
refinery. H. B. Allspor, vice president, said the more became necessary becuse of the continred decline 
in the price of refined products and the high cost of crude oil. It will remein closed, he said, until such time 
as price conditions make it possible to operate without a loss. Lately the Duncan refinery has been op- 
erating at about 70 percent of capacity. Crude oil available as a result of the shut-down will be moved te 
the Hartford, Ill, refinery of Wood River Oil & Refining Co., parent of Rock Island. The Duncan shut- 
down followed by about 3 weeks the closing of the Allen, Okla., refinery of Sun Ray Oil Corp.” 

And elsewhere in the same tssue, it said: 

“Petrol Refining, Inc., shut down its 60,000-barrel Texas City refinery last week because of the weak prod- 
ucts market. Petrol has a substantial inventory of products both at Texas City and on the east coast where 
the company markets, according to Petrol officials. The supplies were reported adequate to take care of the 
company’s need for several months. After this inventory is depleted, Petrol plans to buy its products on 
the open market. 

“In recent weeks the Texas City refinery has been operating at about one-half capacity. or 30,090 barrels 
daily throughout. Petrol has a cracking capacity of 12,000 barrels at its plant. Details are now being 
worked out to dispose of the crude connections supplying the plant. These connections include some 
foreign crude. 

“Employees affected by the plant shut-down total between 160 and 180. Company officials would not 
speculate as to how long the refinery will remain idle. However, they did say that Petrol would start the 
plant up again at any time they might have difficulty in buying products on the open market.” 
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profit over and above the combined cost of producing the crude, trans- 
porting it, and refining oil. 


SEMIFINISHED AND FINISHED STEEL PRICE SQUEEZES IN 1948 


The United States Steel Corp. has long occupied a position of 
recognized dominance in the steel industry. Its price policies have 
been closely watched and followed even by its largest fully integrated 
competitors. United States Steel is both. the largest single producer 
of finished steel, and the largest supplier of semifinished steel to others,” 
particularly to lesser semi-integrated and nonintegrated companies “ 
which are its competitors in the sale of finished products. 

This practice of selling semifinished steel to others, and especially 
to nonintegrated competitors, is one of long standing. The benefits 
to United States Steel were set out in 1938 in an interoffice memo- 
randum of its subsidiary Carnegie-Illinois Steel Corp., as follows: 

We obtain greater sales representation through furnishing semifinished ma- 
terial to nonintegrated units who have selling organizations for the distribution 
of the finished product. While it is true they are competitive with us, they never- 
theless to a large degree are under our control, and were we to discard these accounts 
the tonnage would be furnished by other steel-producing competitors and our 


competition on the finished products would simply be increased without our 
obtaining any portion of the profit by selling to nonintegrated units.“ 

Four valid reasons for the practice, as outlined in 1938, were: 
That it gave the corporation broader sales representation; that it 
yielded “y large degree’’ of control over nonintegrated competitors; 
that it increased United States Steel’s total sales of steel; and finally, 
that if United States Steel did not supply its smaller competitors, 
some other competitor would do so and would thereby obtain similar 
control over the nonintegrated outlets. Ten years later, Carnegie- 
Illinois still was United States Steel Corp.’s principal supplier to other 

sara 48 
users. 

A large integrated steel company such as United States Steel can 
impose a squeeze on its nonintegrated customers by advancing the 
price of semifinished steel while holding the price of its finished 
product constant. In doing so it faces the calculated risk that its 
competitors may seek increased tonnage for the semifinished steel by 
not following its price changes. On the other hand, if the others do 
not follow the leader, they in turn face the calculated risk that the 
leader may reduce prices for finished steel products and thereby make 
the squeeze industry-wide. The failure of others to follow the leader 
thus involves the risk of a price war. A squeeze is most likely to be 
successful if the leader so selects the area and scope of the squeeze 
that other large integrated companies benefit from following the 
leader, thereby maintaining the status quo among themselves and 
likewise improving their position as against that of their noninte- 
grated competitors. 

45 Semifinished steel includes ingots, blooms, billets, slabs, sheet bars, tube rounds, wire rods, and skelp 
that are used in subsequent rolling mill, pipe mill, and wire mill operations. 

46 A fully integrated steel company is one that has blast furnaces to produce pig iron, steel furnaces to 
convert pig iron and scrap into steel, and rolling mills to produce finished steel products. A semi-integrated 
steel company is one that has steel] making capacity, but no blast furnaces or other facilities for smelting 
iron. A nonintegrated company is one that has only rolling mill facilities, and therefore must depend for its 
supply of semifinished steel on fully integrated or semi-integrated companies. 

TNEC hearings, vol. 20, exhibit 1398, p. 10985 [italics supplied]. 


“ Testimony of Benjamin F. Fairless, president, United States Steel Corp., hearings before the Joint 
Committee on the Economic Report, 80th Cong., 2d sess., Mar. 2, 1948, p. 2. 
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An example of a price squeeze upon nonintegrated rolling mills, 
with all of the concomitants of price leadership and simultaneous 
action which maintained the status quo among the integrated sup- 
pliers of semifinished steel, occurred in the steel industry during the 
first half of 1948. 

The February 1948 squeeze on semifinished steel—On February 18, 
1948, United States Steel Corp. and Bethlehem Steel Corp. both 
announced identical price increases for semifinished steel ingots, 
billets, blooms, slabs, sheet-bars, tube rounds, ete. These announce- 
ments appeared simultaneously in the daily press on February 19, 
1948. ‘The principal difference in the actions taken was that United 
States Steel made its increases retroactive to February 13, 1948, 
whereas Bethlehem’s advance was made effective 5 days later, on 
February 18. The advances made by the two companies ranged 
from about $4 to over $7 per ton and were stated to average about $5 
per ton for the total tonnage affected. These increases were shortly 
followed by other producers of semifinished steel, making the increase 
industry-wide.“ 

Since the Government was endeavoring to hold prices in line through 
voluntary persuasion, these increases were met by adverse comment 
both in the newspapers and in the trade press. The Joint Congres- 
sional Committee on the Economic Report promptly called on 
Benjamin F. Fairless, president of United States Steel, Arthur B. 
Homer, president of Bethlehem Steel Corp., and H. G. Batcheller, 
president of the Allegheny Ludlum Steel Corp. to testify on the 
increase. 

In his statement to the committee, Mr. Fairless said that the in- 
creases were justified by the recent cost increases (in particular wages, 
freight rates, and prices of coal and of scrap), which he said caused 
Carnegie-Illinois to lose approximately $1 million in January 1948, on 
its sales of semifinished steel. 

Under questioning by members of the committee, Mr. Fairless 
admitted that the tonnage of semifinished steel used by other subsidi- 
aries of United States Steel and, therefore, not sold as semifinished 
steel, amounting to about 90 percent of United States Steel Corp.’s 
total production of semifinished steel, was not affected by this 
action. In other words, there was to be no parallel increases in 
prices of finished products made from the semifinished steel con- 
sumed within the United States Steel Corp.” 

4® Such price leadership was rendered highly effective by the fact that the basing-point method of pricing 
was still in use at that time although it was under attack in the Commission’s Docket 5508. This method of 
pricing was largely abandoned in July 1948 as the combined result of the Commission’s proceeding and the 
decision of the Supreme Court (333 U.S. 683; 68 S. Ct. 793), affirming the Commission’s order in Docket 
3167, In the Matter of Cement Institute, et al., (37 F. T. C. 87.) 

50 The following testimony on this point appears in the record: 

“Senator 0’M AHONEY. Now, is it not a fact, Mr. Fairless, that some of this semifinished steel which you 
produce, you sell to nonintegrated companies, and some you use in your own organization? 


“Mr. FarR_eEss. That is right. Most of it we use in our organization. 

“Senator O’MAHONEY. What proportion of the amount of semifinished steel that you produce is used by 
your own organization and its subsidiaries? 

“Mr. FAIRLEss. Well, I would say about 90 percent. 

“Senator O’ MAHONEY. About 90 percent? 

“Mr. Farr.Ess. If we sell 10, we obviously would use 90. 

“Senator O’MAHONEY. Then do you wish the committee to understand that you increased the price on 
semifinished steel only on that amount which you sell to your competitors? 

“Mr. FAatRiEss. I do not see how we can increase the price, Senator, on something we do not sell. We 
sell the difference, and I am sure that you must get it, and the rest of the semifinished we use ourselves. 
We sell it in the form of a sheet or strip or a bar or a plate. We do not sell it as semifinished. 

“Senator O’MaHONEY. Is the price of that product inereased as a result of this increase? 

“Mr. FarrRiEss. No.” (Cf. Hearings before the Joint Committee on the Eeonomic Report, 80th Cong., 
2d sess., held March 2, 1948, p. 18.) 
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Senator Taft, the chairman of the committee, pointed out that if 
an increase in wages and other costs justified an increase in the price 
charged by United States Steel for semifinished steel, by the same 
reasoning an increase in the price of semifinished steel would seem to 
justify an increase in prices charged by buyers of semifinished steel 
for finished steel products made from it: 


The CuarrMAN. The only question I had was whether, having to pay $5 more 
for that steel, all of those people do not have to charge more for every product 
that they sell. 

Mr. Farruess. They do not. 

The CHarrMAN. Why not? You yourself say that the increase in costs and 
material to the United States Steel forces an increase in price, and why does it 
not have the same effect on the people who buy it and people who have to buy 
your semifinished steel? 

Mr. Farruxss. I am not here to, nor would I indulge in an attack on profits 
of other people, but I believe that if you or any member of this committee would 
take the time to analyze the annual reports of some of these companies who buy 
this semifinished steel, you will find that their profits are much greater than 
6 percent on sales, which is all that the steel corporation gets. 

The CuarRMAN. That may be; but also, it seems to me, your own argument 
proves that in the long run your increased price must bring increases in prices 
of finished products. Surely you cannot deny that. That is the whole tenor 
of your statement. I do not know how large an increase, but it must bring an 
increase. 

Mr. Farrtess. You don’t think that the present or current incre: ase in the price 
of semifinished steel is going to increase the price of sheets, do you? 

The CHarrman. I do not know. 

Mr. Fatruixss. I tell you it is not. 

The CHaiRMAN. Why not, ultimately? You say that any increase in cost is 
reflected in price; you say that and you lay that down in your statement. Surely 
you cannot deny that it is applied to other industry when you say it is true as to 
United States Steel. It must increase the price of products ultimately. 

Mr. Farruess. Well, to begin with, we are not going to raise the price of sheets, 
and from a competitive standpoint I do not think that it would be possible.*! 


From this testimony, it is apparent that the semi-integrated and 
nonintegrated companies buying semifinished steel from the United 
States Steel Corp. and from the other integrated steel companies 
which followed its lead, were expected to absorb this increase. Obvi- 
ously they could not raise the prices of their finished steel products 
sold competitively with finished products made by United States 
Steel when the prices of the latter were to remain unchanged. Mr. 
Fairless’ belief that their profits were large enough to enable them to 
absorb the increase can be verified only by a study of the costs of the 
nonintegrated companies, and this information is not publicly avail- 
able. However, an indication of the reaction of users of semi-finished 
steel may be obtained from the testimony of H. G. Batcheller, presi- 
dent of Allegheny Ludlum Steel Corp.: 

The CHarRMAN. You buy semifinished steel? 

Mr. BatcHEeLLeR. We buy semifinished products. 

The CHarrMan. From different companies? 

; Mr. BatcuHeuer. All from one company, as a matter of fact, at the present 
time. 

The CHarrMan. United States Steel? 

Mr. BaTcHEeLuER. Yes. 

The CuarrMan. And you were notified that that increase would be $7.30 a ton? 

Mr. BatcHEtLerR. We were notified it would be. 


The CHatrRMAN. That was the straw that broke the camel’s back? 
Mr. BaTcHELLER. Yes. 


‘i Ibid., pp. 14-15 [italics added]. 
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The CHarrman. This suggestion that people who buy semifinished steel were 


making so much money they did not have to increase the product, is hardly true 
in your case? 


r. BaATCHELLER. That may be true in some cases, but it is not in 
ours * * * 62 


Representative Wotcotr. Then if United States Steel had not raised their 
price of steel billets to you by $7.30 a ton, there would have been no increase in 
the price of your finished product [carbon steel strip] to your customers? 

r. BATCHELLER. No, sir; there would not have been, at that time * * *.% 

Senator Myers. You see the dilemma which confronts the committee. The 
producer increases his price and says that his customers should absorb it, and the 
only customer that we have before us, of semifinished steel, is yourself. And 
you prove to us that you cannot absorb it, and I surmise that that is generally 


true and that few, if any, of the customers of those steel companies will absorb 
the increased cost to them. 


Mr. Batcue.uer. I doubt if they will.™ 


The May 1948 squeeze involving finished steel —Although the Febru- 
ary increase brought sharp criticism both within and outside the 
industry, the price increases for semifinished steel were not rescinded. 
Effective on May 1, 1948, United States Steel took the lead, this time 
in making reductions in the prices of finished products. In announc- 
ing the May reductions Mr. Fairless of United States Steel was quoted 
as having stated: 


No changes are to be made in the prices of certain products such as semifinished 
steel * * * the new changes involve a total price reduction more than twice 
as large as the total increases last February in our prices for semifinished steel.™ 


It is significant that while the price reductions made in May by 
United States Steel covered a very wide range of products, they were 
principally in nails, wire fence, wire netting, barbed-wire and other 
wire products, steel roofing, stainless steel, galvanized steel, and 
other products that normally are produced by the semi-integrated and 
the nonintegrated mills. Iron Age stated: 

The depth and variety of the United States Steel price cut last week astounded 
other firms * * *. Many were wondering how they could meet the new 


lower prices and still not cut deeply into net income in months to come * * #* 
The United States Steel move was one of the most unusual in steel history.™ 


And Steel said: 


Nonintegrated companies are threatened with a new pinch on profits. The 
new price reduction (announced by United States Steel Corp.) will not affect 
semifinished steel, which was increased a few weeks ago [in February]. Mills 
depending on purchases of semifinished will be hard-pressed to become com- 
petitive in price with the integrated producers.” 

It is apparent that by raising the prices of semifinished steel in 
February and by cutting the prices on the products made therefrom 
in May, United States Steel Corp. applied a double squeeze on the 
smaller semi-integrated and nonintegrated mills. The leadership of 
United States Steel was followed by the other large integrated com- 
panies in both instances, though apparently somewhat more reluct- 
antly on the second occasion. These companies were themselves 
caught in the squeeze when the prices of finished steel products were 
cut. However, their loss of revenue at the finished-steel level was 

% Tbid., p. 80. 

8 Thid., p. 82. 

 Thid., p. 81. 

% Steel, April 26, 1948, p. 74 


% Tron Age, May 6, 1948, p. 125B. 
Steel, May 3, 1948, p. 56. 
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partially offset by larger receipts for semifinished steel, whereas the 
nonintegrated companies, as a result of the double action, were 
sque ezed at both the semifinished and the finished levels. 


CARBON DIOXIDE 


Another recent example of the price squeeze is provided by the 
carbon dioxide industry. This example differs from those previously 
cited in that (@) the small-business man against whom the squeeze 
was applied was a distributor rather than a producer, and (6) he did 
not purchase his raw materials from those integrated firms which 
applied the squeeze. Nonetheless the nature of the action was 
essentially a price ‘squeeze in that his integrated competitors, by 
lowering the price of the finished product in his particular area, 
though not elsewhere, required him to lower his prices, thus narrowing 
his margin between the price of the raw material and that of the 
finished product. The Federal Trade Commission on March 29, 
1944, issued a complaint against the Pure Carbonic, Inc., Air Reduc- 
tion Co., Inc., Liquid Carbonic Corp., Michigan Alkali Co.,* and 
Mathieson Alkali Works, Inc.,® which were in the business of manu- 
facturing and selling carbonic gas and solid carbon dioxide or dry ice.” 

Carbon dioxide is sold as a liquid and gas as well as in solid form. 
In the gaseous state it is sold mostly in high pressure steel cylinders 
loaned to the customer and on a delivered- -price basis. Liquid carbon 
dioxide is sold in large low-pressure tanks. Producers of carbonated 
beverages are the principal users of liquid and gas, while ice cream 
and frozen food manufacturers are the largest consumers of dry ice. 

Pure Carbonic and Liquid Carbonic are the only producers of 
carbon dioxide that distribute on a Nation-wide basis and since 1933 
they have been the two largest carbon dioxide producers and dis- 
tributors in the United States. 

The Federal Trade Commission found that Pure and Liquid, 
together with Michigan, produced approximately 73 percent of the 
total production of carbon dioxide gas in 1939, and about two-thirds of 
the total production of dry ice in.1940. This dominant position in 
production had been built up by Pure and Liquid through the out- 
right purchase of the assets and businesses of some 31 competitors. 
In some instances the businesses so acquired were divided by agree- 
ment among these two companies and Michigan. In addition, Pure 
and Liquid supplemented their direct control of production by con- 
tracting to purchase all or a substantial portion of the output of some 
30 other small independent producers, a number of whom were 
bound by their sales contracts not to sell carbon dioxide gas or liquid 
to others for the purpose of manufacturing dry ice. Also, Pure and 
Liquid acquired control over a large number of patents pertaining to 
the production of dry ice and, together with Michigan, organized a 
patent pool and issued licenses to themselves to the exclusion of all 
competition or would-be competition. By such means the three 
dominating companies gained a degree of control over the distribution 
of carbon dioxide considerably in excess of their own productive 
capacities. The Michigan Alkali Co. was primarily a producer rather 
than a distributor for its entire output of liquid carbon dioxide was 
5§ Name changed in 1942 to Wyandotte Chemicals Corp. 


5% The charges against this company were dismissed. 
® Docket 5143, Pure Carbonic, Inc., et al., 44 F. T. C. 1029. 
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distributed by Pure and much of its dry-ice production «was distrib- 
uted by both Pure and Liquid. 

Pure and Liquid sold solid carbon dioxide and gas at uniform prices 
in any given marketing area throughout the U nited States at any one 
time. They have worked together in acquiring competitors, and 
where competitors refused to ‘sell out to one or the other of these 
companies, as in the Los Angeles, Calif., area in the late 1930’s, then 
Pure and Liquid began to reduce prices for the purpose and with the 
effect of driving competition out of that area. This is shown from 
experiences of the Williams Supply Co. of Los Angeles, a distributor 
of dry ice who obtained his supply from a company having natural 
gas wells near Niland, Calif., from which solid carbon dioxide was 
produced. During 1936 and 1937 Williams was in competition in the 
sale and distribution of dry ice with the west coast subsidiaries of Pure 
and Liguid. His principal customers were ice-cream companies, 
packing houses, food-concentration plants, and bottlers of carbonated 
beverages, who bought dry ice and converted it into gas on their own 
premises. In 19: 36 the Williams Co. was selling dry ice to large 
volume purchasers at $40 a ton, and then later reduced it to $37.50 a 
ton. On the same day in September 1937, Pure and Liquid simul- 
taneously reduced the price of dry ice to large volume purchasers 
from $40 a ton to $30 a ton, and quoted this price to Williams’ cus- 
tomers. Williams was unable to meet the price and was driven out 
of business, and on the same day in July 1938, after Williams had 
been eliminated, Pure and Liquid raised the price of dry ice to $40 a 
ton. 

During the period when Pure and Liquid were selling dry ice in 
Los Angeles at $30 a ton, they were selling the identical product in the 
San Francisco Bay area at per ton prices ranging from $45 to $55. 

The first count of the Commission’s complaint charged that all of 
the monopolistic practices described above, as well as price discrimina- 
tions, patent contracts, and other devices restrictive of competition 
were used against smaller competitors and users in violation of section 
5 of the Federal Trade Commission Act. A second count charged 
that the price discriminations also violated the Robinson-Patman 
Act. 

In the midst of the hearings before the Commission’s trial examiner, 
counsel for the respondents and the Commission entered into stipula- 
tions of fact which might be used in lieu of further testimony and 
evidence regarding the practices charged in the all-inclusive first count. 
The Commission accepted these stipulations, dismissed the second 
count, dispensed with further hearings, and based its findings of 
fact and order on the complaint, answers, stipulations, and the recom- 
mended decision of the trial examiner. ‘The result was an order 
broadly prohibiting the three big companies from entering into, 
continuing, or carrying out any planned common course of action, 
understanding, agreement, combination or conspiracy, either direc tly 
or indirectly, to monopolize the production and distribution of solid, 
liquid, and gaseous carbon dioxide.” ‘Thus the stipulated order gave 
relief to smaller producers ‘and distributors, as well as to those classes 
of users who had been discriminated against in price 





$1 See ibid., pp. 1072-1073 for details of the order. 




















CHAPTER IV 
PRICE AND OTHER DISCRIMINATIONS 
INTRODUCTION 


Among unfair business practices, price discrimination most directly 
denies to small business an equal opportunity to live and grow on the 
basis of efficiency. Such opportunity is the very essence of the com- 
petitive economic system which our antitrust laws seek to preserve, 
maintain, and restore. 

‘That small business has survived or even grown despite price dis- 
crimination is of no relevancy when offered as evidence that price 
discrimination is not destructive of small business. What is relevant, 
but what must remain unknown until price discrimination is elimi- 
nated, is how successful small business can be when their large rivals 

-annot exercise their monopolistic power to grant and receive price 
discriminations. Small business is entitled to the opportunity of 
showing what it can do in the absence of the crippling handicap of 
discriminatory prices. Continued enforcement of the Robinson-Pat- 
man Act will insure that small business is granted that opportunity. 

When large sellers are not permitted to discriminate in price be- 
tween pure hasers located in different communities in order to smother 
a small seller operating in only one of them, or to discriminate be- 
tween large and small buyers competing in the same community to 
stifle the small buyer, the most effective kind of competition will 
result—the kind of competition which forces sellers to lower prices 
generally in order to sell at all as they would have to do if in fact 
they were dealing in the kind of market which makes a market price 
in the only real meaning of that term. To permit sellers to sub- 
stantially lessen competition through price discriminations promotes 
monopolistic conditions. 

Price discrimination has been a weapon of sellers who have some 
degree of monopoly power and can be effectively employed only by 
those who have such power. It is equally true that price discrimi- 
nations are granted only when doing so will contribute to the main- 
tenance or enhancement of that monopoly power or when this same 
power, in some degree, resides in those to whom the discriminations 
are granted. It is with respect to the use of monopoly power on the 
part Sof the buyer that the Commission has observed some of the most 
damaging effects to small buyers. 

, It is exceedingly 1 rare, if in fact it ever occurs, that small buyers 
obtain a price advantage over their larger competitors. When a 
seller sells at different prices, it is usually the larger buyer who gets 
this advantage. It is true that, when a seller grants only quantity 
discounts from a list price available to all, the discounts are legal, if 
justified on a basis of savings in cost to 'the seller, as provided by 
statute. It may be that a defense of meeting a competitor’s price 
in good faith can be established. Whether legal or illegal, it is the 
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larger buyer with bargaining power who receives preferential treat- 
ment. Aside from these exceptions, it was this bargaining power 
that the Robinson-Patman Act was designed to limit. It was be- 
lieved that such power must be limited ‘if the small buyer was to 
remain on the scene and it was considered desirable that he remain 
on the scene and that in th long-range view the consumer would 
benefit. 

To illustrate the point that it has been small sellers and small buyers 
who have suffered the brunt of the effects of price discriminations, 
some of the circumstances found to have existed in a few of the Com- 
mission proceedings are cited: 


PRICE DISCRIMINATIONS UNDER SECTION 2 (A) OF THE CLAYTON ACT 


Bakers’ yeast.—In a case against Standard Brands, Inc.,’ the 
Commission charged price discrimination in the sale of bakers’ yeast. 
Discriminations resulted from four different methods of selling, to wit: 

(1) A monthly cumulative quantity discount scale; 

(2) So-called split business, i. e., basing the price upon the require- 
ments of a customer, rather than upon the actual quantity purchased 
from the seller; 

(3) So-called combine selling, i. e., basing the price upon the total 
quantity of yeast delivered to various branches of a single buyer; and 

(4) “Off scale” selling. 

Under the scale of prices in effect at the time the Commission issued 
the complaint, the price of yeast ranged from 14 to 25 cents per pound. 
To buy at the 14-cent price a buyer—under the scale of prices—had to 
purchase 50,000 pounds per month. The record established that out 
of approximately 35,000 customers, a mere handful, or less than a 
dozen customers, purchased their yeast at 14 cents per pound. The 
record further showed that not a single one of these buyer rs was entitled 
to the 14-cent price, because Standard Brands, in its attempt to 
justify the price scale then in effect, had to bring out the fact that 
there was no single delivery of 50,000 pounds in 1 month made to 
any buyer.’ The record also established that the few big buyers were 
making tremendous savings by buying yeast under the respondent’s 
then system of pricing; for example, one big buyer in the course of 
1 year made a saving in excess of $116,000. “In other words, had this 
buyer paid the going price for the quantity of yeast delivered to its 
various branches , it would have paid $116,000 more than it did. 

Another example of the type of discrimination resulting from 
respondent’s method of selling was the so-called split business. For 
example, if a buyer used 1,500 pounds of yeast per month and bought, 
say, 500 pounds from the respondent, that buyer would pay the scale 
price for 1,500 pounds rather than the scale price for 500 pounds; 
while at the same time a competing buyer who used 500 pounds per 
month and bought it all from the respondent would pay 2 cents per 
pound more for his 500 pounds. The fourth type of discrimination, 
“off-scale”’ selling, speaks for itself, i. e., the price paid has no relation 
to the amount purchased. It should be borne in mind that all of these 
foregoing ee presuppose that the price scale then in effect was 

1 Docket 2986, 30 F. T. C. 1117 


2 To justify the 7 ais differentials it was necess: ary to show that the delivery of the specific quantity in 
various brackets a. arranted the lower price of the respective price brackets. 
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justified by differences in cost, whereas the record establishes that the 
respondent failed completely in its justification of that price scale. 

The Commission issued its order to cease and desist prohibiting: 

(1) The scale itself; 

(2) So-called combine selling; 

(3) So-called split business; and 

(4) Off-seale selling. 
As a result, respondent had to completely revamp its pricing structure. 
Among the benefits to the small buyers were these: The quantity 
requirement for the most favorable price was reduced 47,500 pounds 
per month, i. e., instead of buying 50,000 pounds per month to get 
the most favorable price, the buyer need purchase only 2,500 pounds 
per month, and in addition the price was reduced. Under the old 
scale, the price for 2,500 pounds per month was 19 cents per pound— 
after the order the price was 12 cents per pound. This enabled the 
independent baker to buy at as favorable a price as the large chain 
bakeries. 

Cement.—Another type of discrimination which the Commission 
attacked as injuring the small buyer is the practice of charging 
arbitrary differentials against shipments made by trucks, barges, etc. 

Thus the Ideal and Monolith cement companies were selling cement 
f. o. b. plant, but were charging 20 cents per barrel more for cement 
transported by truck than for cement shipped by rail.2 The facts 
established that many small dealers in cement would haul the cement 
from the plants in their own trucks or have the cement hauled by 
common carrier trucks. These small dealers were competing with 
the large cement dealers not only in the resale of the cement itself, 
but in cement building blocks and other cement products. This 20- 
cent differential gave the big buyer a big advantage not only in the 
resale of the cement itself, but particularly in the sale of cement 
building blocks, for which a differential of as little as 25 cents per 
hundred could lose a sale. 

The Commission issued its order to cease and desist from this 
practice and now small buyers can take delivery of the cement at 
the plant in their trucks and pay no more than those taking delivery 
by rail. 

Roofing materials —The Commission seeks to remedy discriminatory 
practices where, under the guise of functional operations, large com- 
panies are receiving so-called functional discounts and at the same 
time are operating in a dual capacity. Among the cases involving 
this type of discrimination is that of the Ruberoid Co. 

The company is engaged in selling roofing materials. It was grant- 
ing an extra so-called wholesalers’ discount to some of its favored 
customers. The facts established that these so-called wholesalers 
were, in fact, roofing applicators, i. e., they sold what is known as a 
‘roofing job’’ which included labor and material. They were com- 
peting in this line of business with other applicators who were not re- 
ceiving this extra discount. The evidence adduced established that 
competition was so keen in this business that the difference of one dol- 
lar would mean the difference between getting a roofing job or not. 





3 Dockets 5670, Ideal Cement Co., et al., 47 F. T. C. 1030, and 5671, Monolith Portland Cement Co.,etal., 
47 F. T. C. 1292, 
4 Docket 5017, 46 F, T. C. 379. 
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The Commission issued its order prohibiting price discrimination 
between competing purchasers, thus enabli ie small roofing ap- 
plicators to buy on equal terms with their large competitors where 
these large buyers were competing. 

Food products.—Another type of discriminatory practice against 
which the Commission has taken corrective action involves those cases 
where large retail chain purchasers are sold at lower prices than whole- 
sale purchasers who, in turn, sell to retailers who compete with the 
large retail chains. Typical of this type of discrimination was the 
C. F. Sauer Co. case. Here the respondent was selling food products 
to retail chain stores at lower prices than it was selling them to whole- 
salers, this to such an extent that these retail chains were selling these 
products at lower prices than the wholesaler could buy them from the 
respondent. The natural result of this situation was that retailers 
who had to buy these products from the wholesaler had to pay much 
higher prices for them than the retailers who purchased directly from 
respondent. They were thus unable to resell these products at prices 
as low as the favored buyers could afford to charge, to their obvious 
competitive disadvantage. With the large favored buyers purchasing 
these products directly from Sauer and reselling them at prices only 
slightly higher than, as low as, or lower than the prices at which whole- 
salers were able to purchase them from the Sauer Co., the small retail- 
ers, buying from the wholesalers, and, therefore, paying much higher 
prices, could only operate at a loss, at no profit, or at a profit insuffi- 
cient to warrant continued handling of these products. 

The Commission concluded that these price differentials had a ma- 
terial effect upon competition among the retailers selling products 
purchased from the Sauer Co., injuring, preventing, or destroying such 
competition. Accordingly, it issued to the respondents an order to 
cease and desist from discriminating in price, directly or indirectly, 
among different purchasers of a given grade and quality of any one of 
its products. 

Corn products,—Frequently price discriminations, which at first 
glance may appear to be insignificant when measured by single units, 
are, after close examination of the over-all picture, such that they result 
in or may resulc in serious injury to competition. Three cases of this 
type, all of which were sustained by the Supreme Court, demonstrate 
this type of discrimination, to wit: Corn Products Refining Co., et al.; 
A. E. Staley Mfg. Co.; and the Morton Salt Company. 

In the Corn Products and Staley cases the discriminations in price 
were brought about in many ways, among which was the use of the 
basing point pricing system and the use of phantom freight. In com- 
menting on what might appear to be an insignificant amount of the 
discrimination, the Supreme Court in the Corn Products case ’7 pointed 
out as follows: 

The Commission findings that glucose is a principal ingredient of low-priced 
candy and that differences of small fractions of a cent in the sale price of such 
candy are enough to divert business from one manufacturer to another readily 
admit of the Commission’s inference that there is a reasonable probability that 
the effect of the discriminations may be substantially to lessen competition. 

Salt.—In the Morton Salt case price discriminations resulting from 
both carload discounts and volume discounts were involved. The 

§ Docket 3646, 33 F. T. C. 812, 


* Dockets 3633, 34 F. T. C. 850; 3803, 34 F. T. C. 1362; and 4319, 34 F. T. C. 38. 
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majority of the Supreme Court agreed with the Commission that both 
types of discriminations were unlawful, having the required adverse 
effect upon competition. A minority of the Court disagreed with the 
majority with respect to the effect of the carload discounts, but stated 
with great clarity their appraisal of the economic effect of the volume 
discounts. With respect to volume discounts Mr. Justice Jacksen, 
speaking for himself and Mr. Justice Frankfurter, said: 


It thus appears that out of approximately 4,000 customers only 54 receive 
either of these two quota discounts in practice, and the larger one is available to 
only four or five major chain-store organizations. The quota discounts allowed a 
customer are not related to any apparent difference in handling costs but are 
based solely on the volume of his purchases, which in turn depends largely on the 
volume of his sales, and these in turn are surely influenced by his lowered costs 
which he can reflect in his retail prices. 

I agree that these facts warrant a prima facie inference of discrimination and 
sustain a finding of discriminations unless the company, which best knows why 
and how these discounts are arrived at and which possesses all the data as to costs, 
comes forward with a justification. I agree, too, that the results of this system 
on respondent’s customer list is enough to warrant the inference that the effects 
“‘may be substantially to lessen competition or tend to create a monopoly.” 

Even applying the stricter test of probability, I think the inference of adverse 
effect on competition is warranted by the facts as to the quota discounts. It is 
not merely probable but I think it is almost inevitable that the further 10-cent or 
15-cent per case differential in net price of salt between the large number of small 
merchants and the small number of very large merchants, accelerates the trend 
of the former toward extinction and of the latter toward monopoly.® 


In the Morton Salt case it was also contended that the price dis- 
crimination could not result in any substantial lessening of competi- 
tion on the ground that salt was such a small item in most wholesale 
and retail businesses and in the consumer’s budget. In overruling 
that contention the Supreme Court had this to say: 

There are many articles in a grocery store that, considered separately, are com- 
paratively small parts of a merchant’s stock. Congress intended to protect a 
merchant from competitive injury attributable to discriminatory prices on any 
and all goods sold in interstate commerce, whether the particular goods consti- 
tuted a major or minor portion of his stock. Since a grocery store consists of 
many comparatively small articles, there is no possible way effectively to protect 


a grocer from discriminatory Poo except by applying the prohibitions of the act 
to each individual article sold in the store. 


Furthermore, in enacting the Robinson-Patman Act Congress was especially 
concerned with protecting small businesses which were unable to buy quantities 
such as merchants here who purchase in less-than-carload lots. To this end it 
undertook to strengthen this very phase of the old Clayton Act.® 

The Commission has taken corrective action in those cases where 
price discriminations have adversely affected competition in the 
eimpont line, i. e., injury among sellers. However, the Commission 

as been careful to move in such cases only where there appears to be 
a genuine tendency toward monopoly, and not in cases where there 
has been only a sporadic price reduction in an effort to get business 
from a competitor. 

Chicory.—A case in point is that of E. B. Muller Company, et al.'® 
Here two respondents operated as a unit and had but one competitor, 
whom they attempted to drive out of business by selling their product, 
chicory, at low prices in a few Southern States where they were in 
active competition with the competitor. Throughout the rest of the 
country where this competitor, because of his location, was unable to 

§ F. T. C. v. Morton Salt Co., 334 U. 8. 37, pp. 59-60. 
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compete, they sold at higher prices. Elimination of this competitor 
would have eliminated all competition. Because of these higher prices 
in markets where they had no competition, they were able to maintain 


destructively low prices in the competitive area. As the court put 
it: 


By discriminating against other general trade areas in favor of New Orleans, 
Muller, on the one hand, was able to force the price so low in New Orleans that 
Schauzer could not meet its competition. On the other hand, by selling at higher 
prices in other general trade areas, Muller made up its loss in the New Orleans 
district * * *, The discrimination found to exist tended to create a monop- 


oly." 

The principal method used by the two closely affiliated respondents 
to drive out their sole competitor was a tockl ‘pile war in which a 
“fighting brand’? was put on the market and special prices were 
offered on it as well as on Muller’s regular brand in order to attract 
the competitor’s customers. This produced price discriminations 
between Muller’s old and new customers in the New Orleans area as 
well as between the New Orleans and other trading areas. In this 
case, injury to this one competitor would have eliminated compe- 
tition. 

The court disposed of the respondents’ contention that whatever 
price discriminations occurred were, in fact, made in good faith to 
meet the equally low prices of the competitor by pointing out that the 
record showed that the respondents, rather than the competitor, took 
the lead in establishing the low prices. On the basis of the record, 
the court pointed out that, if the lone competitor were driven out, the 
cooperating respondents, between whom ‘“‘competition has substan- 
tiallyceased, * * * would divide the field in completemonopoly.” 
The court, therefore, adjudged that the combination of normal com- 
petitive practices, none of which might be unlawful per se, when used 
under the circumstances shown by ‘the record, clearly indicated that 
the respondents sought to drive the competitor out of business, and 
were unfair and illegal because of their monopolistic intent and effect. 
The Commission’s order, which directly benefited the lone competitor, 
was affirmed and ordered enforced on the grounds that a proceeding 
to suppress and eliminate competition and to protect the purchasing 
public against deceptive methods and misrepresentations is in the 
public interest.” Thus, in 1944, judicial approval was given to the 
Commission’s position that where such monopolistic tendency and 
effect can be shown, the Commission has the power to take action 
which affords great relief to smaller and weaker competitors who are 
being subjected to such unfair and monopolistic pressures. 


PRICE DISCRIMINATION UNDER SECTION 2 (F) OF THE CLAYTON ACT 


The Commission has been active in taking corrective action against 
large buyers who, because of their bigness, have induced and received 
discriminatory prices. 

Producer-owned distributors.—Recently the Commission issued its 
order against several large oil companies (Atlas Supply Co., et al.'’), 
prohibiting them, individually and through their buying company, 
Atlas Supply Co., from inducing and receiving discriminatory prices 

1 “1 449 F’, 2d 511, p. 518. 


2 Tbid., p. 520, 
18 Docket 5794, order July 19, 1951. 
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in their purchases of automobile tires, tubes, batteries, and other 
automobile parts and accessories. 

Here the Commission found that the effects of these practices by 
these respondents: 

(1) Injured, lessened, and prevented competition between respond- 
ents and other oil companies and distributors, wholesalers, and jobbers 
of tires, batteries, and accessories. 

(2) Eliminated competition between the oil companies in the pur- 
chase of tires, batteries, and accessories. 

(3) Foreclosed a large market to those manufacturers and vendors 
of these products who refused to grant illegal discriminatory prices. 

(4) Increased substantially the size, power, and market control of 
these respondents in purchase and resale of tires, batteries, and 
accessories. 

The facts in this case were that five of the large oil companies which 
were set up as independent operating companies under the Standard 
Oil decision of 1911,‘ subsequently, in 1930, set up Atlas Supply Co. 
as their jointly owned purchasing company. The five oil companies 
were the Standard Oil Co. (Ohio), Standard Oil Co. (Kentucky), 
Standard Oil Co. of California, Standard Oil Co. (Indiana), and 
Standard Oil Co. (New Jersey). Each of these companies has owned 
a 20 percent voting stock interest in Atlas Supply Co. since 1930. 

Subject to this joint control, Atlas Supply Co. purchased tires, 
tubes, batteries, and automobile parts and accessories, commonly 
known in the trade as “TBA products,” and its five parent oil com- 
panies have purchased all of their requirements of some TBA products 
from it since 1936. Thus fortified with an assured large volume, the 
supply company induced some of its suppliers of TBA products to 
pay it special commissions, brokerages, or other compensations which 
were not offered or given to other customers of the sellers. 

On the supply side, the sellers who gave these allowances were in 
competition with other potential suppliers to Atlas, which naturally 
would give preference in its buying to those granting the commissions 
or allowances. On the distribution side, these commissions and 
allowances became a source of income to Atlas which it transmitted 
to its parent oil companies in the form of dividends on its common 
stock, marketing services, facilities, ete. And finally, the cash and 
service benefits thus accruing to the oil companies gave them a superior 
competitive position in the distribution of TBA products in competi- 
tion with other retail dealers handling such products. On the basis 
of the facts presented in the record, the Commission, in July 1951, 
issued its order in accord with the four findings outlined above. 

Vending machines.—In a case against the Automatic Canteen Co. 
of America, the Commission issued its order prohibiting this respond- 
ent, who is a large buyer of candy and other confectionery products, 
which it in turn dispenses through vending machines, from inducing 
and receiving discriminatory prices in the purchase of candy and other 
confectionery products.” 

The Commission found that any discrimination in the price of 
candy and other confectionery products will divert business from a 
seller of these products who does not grant such price discriminations 
to a seller who does grant them. The respondent’s gross profits on 


4 U.S. vy. Standard Oil Co. of N. J., 173 U. 8. 177. 
1% Docket 4933, Automatic Canteen Co. of America, 46 F. T. C, 861. 
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candy and other confectionery products were made up almost entirely 
of preferential discounts it exacted from its suppliers. For example, 
between 1937 and 1945, respondent paid Wrigley Co. $8,823,728 for 
gum at the rate of 38 cents per 100 sticks which it resold to its dis- 
tributors at 56 cents per 100 sticks, a mark-up of approximately 46 
percent. Other customers competing with the respondent or its 
distributors paid the Wrigley Co. at the rate of 55 cents per 100 sticks 
for gum, and paid Wrigley $12,771,240 for the same amount of gum 
that respondent paid $8,823,728, or approximately 44 percent more. 
Of the $4,091,386.58 gross profit in the sale of the gum by the respond- 
ent, $3,947,471.57, or approximately 96 percent, consisted of the 
difference between what competitors of respondent paid and the 
preferential price which was given the respondent by the Wrigley Co. 
during these years. 

The United States circuit court of appeals affirmed and ordered 
enforcement of the Commission’s order."* The buyer respondent con- 
tended that the Commission had the burden of proving the absence 
of cost justification. In rejecting this contention the court observed: 

Petitioner concedes, as it must, that in “a proceeding against a seller under 
section 2 (a), the seller has the burden of proof to show that he comes within the 
proviso.”” But section 2 (f) makes it equally unlawful for a buyer to knowingly 
induce or receive any discrimination prohibited by the section, and we see no 
escape from the conclusion that this places precisely the same burden of proving 


cost justification upon the buyer, once the Commission establishes knowing in- 
ducement or receipt of a price discrimination otherwise illegal. 


OTHER DISCRIMINATIONS UNDER THE CLAYTON ACT 


Sections 2 (c), 2 (d), and 2 (e) of the Clayton Act, as amended by 
the Robinson-Patman Act, are unique in that they are directed at 
specific types of business practices which the Congress declared to be 
iNegal without regard to the competitive effect of such practices in a 
given case. In a broad sense section 2 (c), generally referred to as 
the “brokerage section,” deals with abuse of the legitimate brokerage 
function for purposes of discriminating in favor of certain buyers. 
Sections 2 (d) and 2 (e) deal with discrimination by a seller in payments 
for advertising and promotional services made to, and services and 
facilities rendered for, its customers. 

In enforcing section 2 (c), the Commission has proceeded in many 
cases involving a wide variety of products, including such items as 
food products of various kinds, clothing, hardware supplies and con- 
tainers. The vast majority of cases involve food products mainly 
because brokers are employed extensively in the food distribution 
field. The following cases illustrate the general types of practices the 
Commission has proceeded against under this section. 

Food: products—In a proceeding against the Great Atlantic & 
Pacific Tea Co., the Commission found the following facts. A. & P. 
operated approximately 15,000 retail grocery stores throughout the 
United States. A. & P. purchased its various grocery items directly 
from the manufacturers and sellers through its own buying agents. 
Prior to the passage of the Robinson-Patman Act, these agents re- 
ceived brokerage from the sellers in the same amount as that paid by 
the sellers to legitimate brokers who sold goods as agents of the 
sellers, and passed said payments back to A. & P. After passage of 


% Automatic Canteen Company of America v. F. T. C., ©. C. A. 7, decided January 18, 1952. 
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the act, A. & P. instructed its buying agents to purchase at lower 
prices reflecting the amount of the brokerage formerly received. The 
sellers did not employ brokers in selling to A. & P., nor did A. & P. 
render brokerage services, but it did receive the equivalent of broker- 
age paid by the sellers to brokers for services actually rendered. 

Other customers of the sellers involved purchased in individual 
quantities as large as those purchased by A. & P. but, with few 
exceptions, could not buy on the same basis. These practices en- 
abled A. & P. to use the unlawful price discriminations in competition 
with those to whom similar price concessions were not granted. The 
Commission’s order prohibiting these practices was sustained by the 
courts.” 

In another brokerage case, the Commission found that the South- 
gate Brokerage Co., Inc.,’* which acted as a legitimate broker in 
some of its business activities, also purchased a large volume of food 
products and other merchandise for its own account and resold such 
goods to its customers. On purchases for its own account (about 
60 percent of its total volume of business), it received brokerage 
from the various sellers. The amount of the brokerage thus received 
amounted to approximately $26,000 in one 6 month period. 

In sustaining the Commission’s order prohibiting the receipt of 
such brokerage, the Second Circuit Court of Appeals observed: 

What we said in the Oliver case with regard to a purchasing agents’ exacting 


brokerage which it passed on to the buyer applies with added force where the 
buyer himself claims to have rendered the service justifying the brokerage. We 
said: 

“Because of the buying power possessed by purchasing agents, whether repre- 
senting chains or independent dealers, sellers may be willing to allow them 
brokerage commissions earned in the sense that the sellers are thus enabled to 
sell goods without resorting to other sales devices; but the fact remains that 
the buyer who receives the brokerage allowed his purchasing agent receives an 
advantage, and a concealed advantage, which the buyer who purchases directly 
from the dealer does not receive. It was this sort of discrimination, we think, 
which it was the purpose of this section of the act to forbid.” 


The Commission’s enforcement of section 2 (c) resulted in settling 
every basic question involved in a relatively short time after passage 
of the act. The Commission has been sustained in every case in 
which its orders have been appealed to the courts. Its success in 
enforcing and interpreting section 2 (c) has been well stated by a 
leading member of the bar who has represented numerous respondents 
charged with violation of 2 (c). He said: 

On its face the brokerage provision had an impact upon a wide variety of 
buying activities. It might well have provoked continuous litigation in which 
its meaning would have emerged phrase by phrase and case by case. Yet within 
3 years from the time that enforcement was undertaken, every key question 
had been settled, even if not consistently answered, by a series of administrative 
and court decisions.” 

Although worded somewhat differently, it seems clear from Com- 
mission and court decisions and the legislative history that sections 
2 (d) and 2 (e) express the same public policy and have the same pur- 
pose and objective. Stated simply, these sections prohibit a seller 


17 Docket 3031, The Great Atlantic & Pacific Tea Company, 26 F. T. C. 486; 106 F. 2d 667 (C. C. A. 3, 1939); 
cert. denied (308 U. 8. 625). 

18 Docket 4821, 39 F. T. C. 166. 

19 150 F. 2d 607, 611 (C. C. A. 2, 1945); cert. denied, (326 U. S. 774); for the case before the Commission, 
see 39 F. T. C. 166. 

2® Austern, sec. 2 (c), CCH Robinson-Patman Symposium, 1946 ed. 
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from discriminating in payments made for advertising and promotional 
services to competing purchasers of its goods bought for resale (2 (d)), 
and from discriminating in furnishing merchandising services and 
facilities to such purchasers (2 (e)). Once a seller elects to make such 
payments or render such services and facilities, the act requires that 
they be made available on proportionally equal terms to all purchasers 
who compete in the resale of the seller’s goods. 

The Commission has proceeded against violations of sections 2 (d) 
and 2 (e) in cases involving such varied products as automobile tires, 
food products, candy, tobacco, clothing, cosmetics, and educational 
supplies. Reference will be made to three cases to illustrate some 
general types of practices proceeded against. 

Cosmetics.—Elizabeth Arden, Inc., is a leading manufacturer and 
seller of cosmetics. The Commission found that it sold cosmetics to 
approximately 3,000 customers, including drug and department stores. 
For some of its customers Arden paid part or all of a salesgirl’s salary 
and, in some cases, the entire salary of more than one salesgirl. The 
primary duty of these salesgirls, generally referred to as ‘“demon- 
strators,’’ was to sell Arden products. Less than 10 percent of its 
customers received ‘‘demonstrators” from Arden. It was found that 
Arden was aware that its so-called requirements for furnishing a 
“demonstrator” to a customer were such that more than 90 percent 
of its customers could not qualify. The Commission held that ‘the 
statute does not permit a seller to so tailor his terms as to favor a 
particular customer or group of customers and automatically exclude 
all the rest of his customers.’”’ The Commission also found that it was 
not unusual for a large store to have from one-third to all of the clerk 
hire of its cosmetic department paid by various cosmetic manu- 
facturers. 

The Commission held that Arden had violated section 2 (e) and 
ordered it to stop these discriminatory practices." Upon appeal the 
Second Circuit Court of Appeals affirmed the Commission’s order.” 

Dextrose—Corn Products Refining Co. is a large and important 
processor and refiner of corn and manufacturer of products and by- 
products of such processing and refining. These products include 
glucose and dextrose. ‘The Commission proceeded against this com- 
pany for violation of section 2 (e). The Commission found that the 
respondent had negotiated with the Curtiss Candy Co. for the purpose 
of inducing it to use dry dextrose in its candies and to advertise them 
as containing dextrose. Curtiss is one of the largest candy com- 
panies and over a period of years advertised its products approxi- 
mately as much as all other candy manufacturers combined. As a 

result of these negotiations, the respondent, over a period of 4 years, 

paid Curtiss three-quarters of a million dollars for advertising dextrose 
in conjunction with advertising its candies in newspapers, magazines, 
and on the radio. 

Prior to this cooperative advertising arrangement, Curtiss used 
only small quantities of dextrose in manufacturing its candies, none 
of which was purchased from respondent. During the period from 
1936 through 1939 covered by this arrangement, Curtiss purchased 
approximately 14,000,000 pounds of dry dextrose from respondent 
and made no purchases from any other source, while purchases of 


21 Docket 3133, Elizabeth Arden, Inc., et al., 39 F. T. C. 288. 
22156 F. 2d 132 (C. C. A. 2, 1946); cert. denied, 331 U. 8. 806, 
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glucose by Curtiss from respondent increased from none in 1937 to 
over 14,000,000 pounds in the last year of the period. 

During this period respondent sold substantial quantities of dry 
dextrose to other candy manufacturers who were competitors of 
Curtiss. Respondent did not make this cooperative advertising ar- 
rangement, or any similar arrangement, available to these competing 
candy manufacturers. Upon the basis of these facts, the Commission 
issued its order directing respondent to cease the practices involved.” 
The Commission’s order was later affirmed by the courts. 

Subsequent to the Corn Products case, the Commission proceeded 
against the Curtiss Candy Co. for violation of sections 2 (d) and 2 (e). 
The Commission found that Curtiss was making payments to several 
large chain-store customers, primarily chain retail drug stores, for 
advertising and displaying its products to the consuming public and 
also furnishing some of these customers services and facilities such as 
free samples and “demonstrators.”” None of these payments or 
services and facilities were made available on proportionally equal 
terms to other customers who competed with the favored customers 
in the resale of respondent’s products. The Commission issued an 
order prohibiting these discriminatory practices.” 

The cases referred to herein are illustrative of some of the practices 
which the Commission has proceeded against in scores of formal 
proceedings. In the many cases involving sections 2 (c), 2 (d), and 
2 (e), which have been appealed, the Commission’s order has been 
affirmed by the Court in every instance. 

In only one instance has the Supreme Court construed the Robinson- 
Patman Act differently from the construction placed on the act by the 
Commission, and in this matter, which was the Standard Oil Co. of 
Indiana case, the Supreme Court remanded the case to the Commission 
for the purpose of making additional findings of fact. 


THE QUANTITY-LIMIT RULE 


An important step was taken to suppress monopoly and unjust 
discrimination in the tire and tube industry, when the Federal Trade 
Commission in December 1951 issued the first quantity-limit rule to 
be promulgated under the quantity-limit proviso of the Robinson- 
Patman Act.” The rule, which is to become effective in April 1952, 
fixes a carload quantity of 20,000 pounds ordered at one time for 
delivery at one time as the maximum quantity which may be used 
to justify price differentials on tires and tubes made of natural or 
synthetic rubber for use as replacement (as distinguished from original) 
equipment on motor vehicles. 

Under the proviso, after investigation and hearing to interested 
parties, quantity limits as to particular commodities or classes thereof 
may be fixed and established where it is found that available purchasers 
in greater quantities are so few as to render differentials on account 

23 Docket 3633, Corn Products Refining Co. and Corn Products Sales Co., Inc., 34 F. T. C. 850. 

4144 F. 2d 211 (C. C. A. 7, 1944); 324 U. S. 726 (1945). 

% Dockets 4556 and 4673, The Curtiss Candy Co., 44 F. T. C. 237. 

% Sec. 2 (a): ‘Provided, however, that the Federal Trade Commission may, after due investigation and 
hearing to all interested parties, fix and establish quantity limits, and revise the same as it finds necessary, 
as to particular commodities or classes of commodities, where it finds that available purchasers in greater 
quantities are so few as to render differentials on account thereof unjustly discriminatory or promotive of 


monopoly in any line of commerce; and the foregoing shall then not be construed to permit differentials 
based on differences in quantities greater than those so fixed and established.” 
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thereof unjustly discriminatory or promotive of monopoly in any line 
of commerce. When this has been done, it is provided that the 
preceding portion of the act, including the cost-justification proviso, 
shall not be construed to permit differentials based on differences in 
quantities greater than those so fixed and established. 

In the proceeding it was found that about 48,000 buyers purchased 
replacement tires and tubes from 21 manufacturers during 1947, and 
that the annual volume of purchases by individual buyers ranged up 
to almost $50,000,000. 

More than 98 percent of these buyers purchased less than $100,000 
annually and supplied only about 52 percent of the requirements of 
the replacement market during 1947. The remainder of the replace- 
ment business, or about 48 percent, was done by two major groups 
representing less than 2 percent of all buyers, with annual volumes of 
from $100,000 to $50,000,000. Somewhat more than 18 percent was 
done by about 1.8 percent of the buyers with annual volumes of from 
$100,000 to $600,000, while about 30 percent was done by about 
thirteen one-hundredths of 1 percent of the buyers with annual volumes 
of from $600,000 to $50,000,000. 

lt was found that there were 63 buyers in this largest volume group 
and they, in comparison with their smallest competitors, paid from 
26 percent to 30.5 percent less for passenger tires, and from 32 percent 
to 40 percent less for truck tires. It was further found that a 30-per- 
cent differential would enable the largest buyers to resell at prices 
about equal to the smallest purchasers’ costs, and because of this, 
such price advantage must inevitably have a tendency to destroy the 
business of the many small buyers. Because of the fewness of the 
large buyers to whom such large differentials are available, it was 
concluded that these differentials are necessarily rendered unjustly 
discriminatory within the meaning of the statute. 

It was also found that the smaller buyers doing only about 52 per- 
cent of the replacement business in 1947 had done about 90 percent 
in 1926, the year in which there first appeared differentials substan- 
tially of the same kind and amount as are now available to only the 
few large buyers. When this situation is considered with the fact 
that differentials on the greater quantities were available to such a 
small number of large buyers, it shows an unmistakable trend of the 
smaller buyers toward extinction and of the larger toward monopoly. 

Finally, the facts showed that the differentials on the larger quan- 
tities to the few big buyers appeared to be causally connected with a 
marked decline in the number of manufacturers and the concentration 
of the business of the big buyers in the hands of the largest manufac- 
turers. ‘Thus it was found that the fewness of the big buyers rendered 
the differentials to them promotive of monopoly among sellers. 

It therefore became necessary to establish a quantity-limit rule 
which would appropriately remedy the conditions found to exist in 
the tire industry. ‘To accomplish this, such a rule would have to fix 
a quantity small enough so that the number of buyers able to get the 
maximum discount thereunder would be sufficient to prevent unjust 
discrimination in favor of a few large buyers or the promotion of 
monopoly among either buyers or sellers. ‘The rule promulgated is so 
designed. 

The principal technical effect of the rule will be to restrict the appli- 
cability of the cost-justification proviso of the act. Under the cost 
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proviso and in the absence of a quantity-limit rule, price discrimina- 
tions in favor of a few large buyers may be continued if the seller can 
justify them by showing they make only due allowance for differences 
in his costs regardless of the magnitude of the adverse competitive 
effect of the discriminations. When this quantity-limit rule becomes 
effective, however, the largest price differential which may be justified 
by cost differences will be the one which sellers choose to grant on the 
carload quantity of 20,000 pounds. 

This same principle has long been applied by the Interstate Com- 
merce Commission to perform the same function in the prevention of 
unjust discrimination against the many smaller merchants and the 
promotion of monopoly among the few larger ones. ‘That Commission 
has refused to sanction cost-justified transportation rate differentials 
on quantities not within the scope of fairly small-scale business, and 
in the case of railroad transportation, the lowest rate is typically on 
a carload. 

The rule has been stated in terms of an amount ordered at one time 
for delivery at one time because of the arbitrary character of discounts 
based on volume of transactions over a period of time. This is in 
accord with the judgment of the Interstate Commerce Commission, 
which has consistently refused to permit lower rates based on volume 
of shipments over a period of time. 

In addition, it has been judicially recognized in recent price dis- 
crimination litigation under the Clayton Act that volume discounts 
reduce costs to purchasers on a basis which is ultimately their size, 
whereas the incidence of a carload discount is not arbitrarily deter- 
mined by the size of the purchasers but depends upon an obvious 
difference in handling and delivery costs. It has similarly been 
recognized that it is not merely probable, but almost inevitable, that 
volume discounts will accelerate the trend of the larger purchasers 
toward monopoly and the smaller toward extinction. Finally, the 
Commission believes that volume discounts have a substantial ten- 
dency to eliminate competition and promote monopoly among sellers 
by causing purchasers to buy all of their requirements from only one 
seller. 

Unless the Clayton Act, as amended by the Robinson-Patman Act, 
is implemented by this quantity-limit rule, it is relatively certain that 
the conditions with respect to price discrimination which now prevail, 
and which began to develop as early as 1926 in the replacement tire 
industry, will continue and worsen. With the rule in effect, such may 
not be the case and the contrary may happen. In any event, the 
capacity of the act should be exhausted in an attempt to remedy the 
evil. This will be accomplished by the promulgation of the rule and, 
if necessary, the institution of proceedings to enforce it under com- 
plaints against sellers, purchasers, or both, charging violation of 
section 2, as implemented by it. 
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CHAPTER V 
COERCIVE AND PREDATORY PRACTICES 


INTRODUCTION 


The practices described in the previous chapters on the denial of 
supplies, the price squeeze, and price discriminations are typically 
carried on in a rather subtle manner, and hence are usually difficult 
of discernment. There are, in contrast, other practices which are 
obviously coervice and predatory. These may be thought of as 
the “strong-arm tactics’ of monopoly. Their immediate and effective 
suppression is the sine qua non of the maintenance of a competitive 
society. 

Coercive and predatory practices are as numerous as the mind of 
man can devise. They may be either national or local in scope, 
depending upon the market area within which their originators operate. 
They may be practices of a single company, or they may be initiated 
and carried on by a group of companies acting through associations or 
even in accordance with “customs of the trade.”” They may be con- 
fined to one industry or may spread through a number of fields of 
production and trade. 

In this chapter, some of the more important practices, illustrated 
from Commission cases, have been grouped together under the follow- 
ing headings: Exclusive dealing and tie-in arrangements, boycotts, 
punitive measures under delivered price systems, and control of 
shipping terminals and facilities. 


EXCLUSIVE DEALING AND TIE-IN ARRANGEMENTS 


The Clayton Act passed by the Congress in 1914 included a sweeping 
prohibition against sales, contracts for sales, or leases of goods, com- 
modities, machinery, etc., on condition or agreement that the pur- 
chaser or lessee should not deal in competitive products wherever their 
effect ‘‘may be to substantially lessen competition or tend to create a 
monopoly in any line of commerce.”! Administrative experience in 
the enforcement of this section (sec. 3) of the Clayton Act has demon- 
strated that where such conditions or agreements are exacted the 
seller or lessor usually enjoys a dominant position in a particular 
industry. By reason of such domination and the popularity of the 
products achieved through extensive national advertising programs 
and other promotional activities, dealers in such merchandise, either 
on a wholesale or retail level of distribution, may find it difficult to 
resist the demands made by such a seller or lessor that they handle 
his products to the exclusion of products of competitors, 


1Sxc.3: That it shall be unlawful for any person engaged in commerce, int he course of such commerce, 
to lease or make a sale or contract for sale of goods, wares, merchandise, machinery, supplies or other com- 
modities, whether patented or unpatented, for use, consumption, or resale within the U nited States or any 
Territory thereof or the District of Columbia or any insular possession or other place under the jurisdiction 
of the United States, or fix a price charged therefor, or discount from, or rebate upon, such price, on the 
condition, agreement, or understanding that the lessee or purchaser thereot shall not use or deal in the goods 
wares, merchandise, machinery, supplies, or other commodities of a competitor or competitors of the lessor 
or seller, where the effect of such lease, sale, or contract for sale or such condition, agreement, or understand- 
ing may be to substantially lessen competition or tend to create a monopoly in any line of commerce. 
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The effect of such conditions or agreements fall most heavily on the 
small concern. The access of the small manufacturer or supplier, to 
important and profitable markets may be foreclosed. When desirable 
wholesale or retail outlets are restricted to the products of a dominant 
seller, the smaller manufacturers and suppliers must be content to 
sell to wholesalers and retail dealers who have resisted this type of 
economic coercion or to those who have been considered so unim- 
portant that they are not included in the dominant company’s scheme 
of distribution. Moreover, the distributors, both wholesalers and 
retailers, who have been coerced into accepting such restrictions are 
deprived of their freedom of choice in determining what lines of mer- 
chandise they will handle. They are denied the right to enter into 
what may develop into profitable business relationships. They are 
forced to put all their eggs in one basket as to the lines of merchandise 
which they may handle, with a consequent loss of opportunity to 
develop their business normally and in accordance with that inde- 
pendence of choice which is a bulwark of our free competitive enter- 
prise system. Instead of being able to select among competitive 
products freely and openly displayed, the public may be forced to 
take one manufacturer’s line of products only or, in the alternative, 
to search until a source of distribution of a competitive line or lines is 
found. In short, the orderly and open channels of distribution are 
disrupted, and many small businesses that perform a useful manu- 
facturing or distributing function are adversely affected. Enforce- 
ment of section 3 of the Clayton Act is important to the healthy 
growth and even to the survival of small business in the competitive 
arena. 

In enforcing this section the commission soon discovered that the 
restrictive conditions or agreements prohibited thereby usually took 
the form either of so-called tying clauses or agreements or exclusive 
dealing or full requirements conditions, or agreements. The following 
cases are examples of both types of restrictive practices and the Com- 
mission’s action with respect thereto. 

Steel strapping —T ying arrangements are often utilized by owners of 
important patents on machines by leasing such machines on condition 
that only the lessor’s unpatented products will be used in them. The 
effect of such tying arrangements, of course, is to extend a legitimate 
patent monopoly to cover also the unpatented products used or dis- 
pensed in such machines, thereby foreclosing such avenues of distribu- 
tion to competitive products manufactured by other suppliers. In 
some instances a seller or lessor of an unpatented product controls the 
market fully enough to exact similar conditions, requiring his other 
products to be used by the buyer or lessee. 

An example of the Commission’s activity in striking down such 
tying arrangements may be found in the so-called wire strapping 
case. In this case, the Commission’s order directed the respondent to 
cease from incorporating in any contract for the lease or sale of its 
equipment any condition to the effect that the licensee or purchaser 
thereof shall not use any wire or strapping not acquired from the 
respondent. The order was upheld by the court. The respondent 
was 1 of about 100 companies selling wire and strapping for packaging. 
The Commission’s order had the effect of opening the channels of 


2 Signode Steel Strapping Company v. Federal Trade Commission, 132 F. 2d 48. 
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distribution to a large number of small competing manufacturers of 
wire strapping. 

Automatic rivets——The Commission likewise proceeded against a 
similar tying-clause practice found to exist in the automatic rivet 
setting machine industry. Ina series of cases brought against various 
manufacturers the Commission ordered such respondents to desist 
from “leasing, (or) selling * * * automatic rivet setting machines 
on the condition, agreement, or understanding that the licensee or 
purchaser thereof shall not use on or with such machine any rivets 
other than those acquired from respondent,” and from enforcing or 
continuing to enforce such conditions or agreements already made. 
In the pilot case of this series of cases which was appealed,’ the court, 
in upholding the Commission’s order, made this observation with 
respect to tying arrangements: 

Congress passed the Clayton Act to promote competition by protecting it from 

certain practices which might lessen it or tend to create a monopoly. Section 3 
strikes at practices relied on to limit competition in the distribution of goods 
which restrict the right to deal in competing products. Among these are the so- 
called ‘‘exclusive dealing arrangement” and “tying contract.’?’ The former involves 
the condition that the purchaser or lessee of goods shall deal only in the goods of 
the seller or lessor and refrain from dealing in the goods of competitors; the latter 
involves a condition that the goods sold or leased shall be used only with other 
goods of the seller or lessor, the purchaser or lessee agreeing not to deal in such 
other goods of competitors, or, as in this case, the leasing of equipment on the 
condition that it shall be used only with the supplies of the lessor. Where the 
effect of such arrangements ‘may be to substantially lessen competition or tend to 
create a monopoly’’ they are made unlawful. 
When consideration is given to the fact that this one respondent, 
Judson L. Thomson Manufacturing Co., sold in excess of $1 million 
in rivets annually for use in approximately 8,000 leased machines, and 
that there were four other rivet-machine concerns engaging in the same 
practice, it will be seen that an important channel of distribution and 
a lucrative market was effectively foreclosed to the smaller competing 
rivet manufacturers who, while they represented a minor segment of 
the industry, manufactured rivets capable of being used in the ma- 
chines leased by the various respondents. ‘The Commission’s orders 
in these cases effectively opened such channels of distribution as a 
potential market to those smaller rivet manufacturers. 

Textile machinery—The Draper Corp. is a well-established firm 
which supplies over a thousand textile mills with single-shuttle auto- 
matic looms. It was the company’s practice to ask for an exclusive 
dealing agreement requiring the purchase of subsidiary supplies and 
equipment such as bobbins, shuttles, and parts for use by or in con- 
nection with Draper looms. The inducement offered to textile mills 
to confine their purchases to the Draper Corp. was the granting of an 
extra rebate of 5 percent. Firms which refused to eliminate other 
suppliers were required to pay the regular or higher price. The 
granting of lower prices for equipment of identical grade and quality, 
solely as a consideration for accepting an exclusive dealer contract, 
placed economic pressure on hesitant firms. 

After reviewing the facts, the Federal Trade Commission concluded 
the above practices were destructive of competition in the textile 
supply industry. Therefore, the Commission issued an order requir- 
ing the Draper Corp. to cease and desist (1) from entering into new 


3 Judson L, Thomson Mfg. Co. v. Federal Trade Commission, 150 F, 2d 953. 
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or continuing old sales contracts for bobbins, shuttles, and parts 
when the purchaser is prevented from buying from other com- 
petitors, and (2) from discriminating between purchasers, when the 
difference in price charged for identical merchandise was given solely 
for entering into exclusive buying agreements. The respondent took 
no appeal to the courts. 

Automotive parts—The Commission has been equally concerned 
with the enforcement of section 3 of the Clayton Act against specific 
exclusive dealing arrangements which were found to injure competi- 
tion. Such arrangements required the buyer to deal with, and only 
with the seller. In the automotive field the Commission ordered 
General Motors Corp. and General Motors Sales Corp., the dominant 
manufacturer and distributor in the field, to desist from utilizing such 
exclusive arrangements in connection with the sale of parts and acces- 
sories to their retail automobile dealers.° 

Carburetors—Another example of Commission action against exclu- 
sive dealing arrangements is provided by its case against the Carter 
Carburetor Corp. In that case the Commission prohibited the 
dominant manufacturer of carburetors from granting preferential dis- 
counts to its large dealer distribution organization on condition that 
competing carburetor lines be eliminated. The effect of tha Com 
mission’s order in this case was to open up a large potential market to 
smaller cémpetitive carburetor manufacturers and to smaller manu- 
facturers of parts and accessories. Although the order in the car- 
buretor case was challenged by appeal, it was upheld by the court. 
Numerous exclusive dealing cases of similar character have been 
instituted by the Commission with similar beneficial effects in widening 
the markets open to smaller manufacturing competitors. 

Pressure cookers——The world’s largest manufacturer of pressure 
cookers and canners, the National Pressure Cooker Co., attempted 
after World War II to make all sales to its distributors contingent upon 
an exclusive-dealer contract. The distributors were reluctant to 
eliminate competing brands from their lines, but their resistance was 
weakened by several factors. The first of these was the dominant 
position of the National Pressure Cooker Co. in the industry. The 
second was National’s ownership of the widely advertised trade name, 
‘Presto,’ for which widespread consumer acceptance already existed. 
Dealer resistance was weakened chiefly, however, by National’s 
willingness to exploit for this purpose postwar material shortages 
during which the demand for pressure cookers and canners exceeded 
the supply. This selling point was skillfully utilized in a letter 
addressed by National to one of its distributors under date of Febru- 
ary 15, 1946, which reads in part as follows: ‘“We know that once you 
are on a 100-percent exclusive basis that we will then be in a position 
to bend over backward to get more and more cookers to you.’’? If 
these economic factors were insufficient to induce the distributors to 
accept an exclusive sales contract, National Pressure Cooker Co. 
threatened to cut off or curtail the supply of its products. 

After examining the facts, the Commission found that the effect of 
these practices was to substantially lessen competition between Na- 
tional Pressure Cooker Co. and its smaller competitors and thereby 


4 Docket 543 36. Draper Corp., 43 F. T. C. 480. 


5 Docket 3152, General Motors Corp. and General Motors Sales Corp., 34 F. T. C. 58. 
6112 F. 2d 722. 
? Docket 5531, National Pressure Cooker Co., et al., 45 F. T. C. 294, p. 302. 
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to tend to create a monopoly. Therefore, the Commission issued a 
cease and desist order against the practices described above as being 
in violation of section 3 of the Clayton: Act and of section 5 of the 
Federal Trade Commission Act. The respondent took no appeal 
from the Commission’s order. 


BOYCOTTS 


Another predatory practice is the use of boycotts or threats of 
boycotts. Typically, though not always, the boycott is carried out by 
a conspiracy to whip ‘“noncooperating” firms into line. And typically, 
though not always, the conspiracy may threaten the “noncooperators”’ 
with a loss of their sources of supply—a threat which the conspirators 
may be able to make effective through a concerted boycott. In such 
circumstances the noncooperator has the choice of either bec coming a 
part of the conspiracy or continuing to act independently, at the risk 
of his disappearance from business. Three examples will serve to 
illustrate the use and effects of boycotts. 

Uniform caps.—This case, decided by the Commission June 10, 
1937, involved the Cap Association of the United States, Inc., and 
others. This association consisted of approximately 100 cap manu- 
facturers distributed throughout the country, with a combined out- 
put representing practically all caps manufactured in the United 
States. The members of this association, with the exception of four, 
manufactured and sold uniform caps, meaning headwear used or 
worn with a uniform.’ The remaining four members manufactured 
and sold only visors and trimmings for use in the manufacture of 
caps. Until 1934, these four members were the only source of supply 
of these indispensable items, which the average cap manufacturer 
did not find practicable to manufacture himself; since 1934 their out- 
put has represented approximately 60 percent of the total volume of 
visors and trimmings used in the cap industry in the United States. 

In July 1933, the respondents agreed to fix the prices at which they 
would sell caps. Uniformity of these prices was achieved as among all 
cap manufacturers. Price lists were printed and circulated among 
the members showing the price to jobbers, the retail price, and the 
contract price to uniform tailors. From time to time thereafter, such 
prices were uniformly raised, the revised schedule being adhered to by 
all. To implement this agreement, the cap manufacturers obtained 
agreements with the four manufacturers of visors and trimmings, to 
the effect that the latter would enforce this program of price fixing. 
At the same time these visor manufacturers became members of the 
Cap Association of the United States, Inc. 

Thereafter, lists were printed and circulated among members con- 
taining the names of cap manufacturers who refused to sell caps at 
the agreed prices. The four visor manufacturers were supplied with 
these names and induced to cease dealing with these noncompliants, 
a result achieved by concerted action involving threats of boycott 
against the visor manufacturers. In refusing to sell visors and trim- 
mings to cap manufacturers who either failed to —_ the cap associa- 

§ Docket 2530, Cap Association of the United States, Inc., et al., 25 F. T. C. 96. 

* Users of these products include the Armed Forces of the United State ss (Army, Navy, Marine Corps, 
and Coast Guard), all United States postal carriers, members of National Guard org: snizations, police and 
fire departments in every city of the United States, railway employees, chauffeurs, telegraph messengers, 


puilding and theater attendants, gasoline, laundry, and other industrial employees, and fraternal organi 
zations. 
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tion or failed to observe the uniform prices, the four visor manu- 
facturers earned the title of ‘Policemen of the Industry.” 

The Commission found that these “acts have resulted in oppres- 
sion and discrimination against small-business enterprises which were 
* * * engaged in manufacturing and selling uniform caps,” 
particularly those who did not belong to the association and who re- 
fused to be a party to the conspiracy. The Commission issued an 
order to the respondents to cease and desist from the price fixing, 
boycotting, and the related practices described aboye. 

Wine, spirits, and liquer.—A case, decided by the Commission April 
9, 1947, involved the National Retail Liquor Package Stores Associa- 
tion, Inc., and numerous co-respondents.” The national association 
consisted of 29 state, county, municipal, and local associations of retail 
dealers in wine, spirits, and liquor. The retail dealers who were mem- 
bers of these associations constituted a group so large and influential 
in the trade as to be able to influence the flow of these products within, 
to, and from, the areas in which they did business. The volume of 
business done by the retailers belonging to the associations affiliated 
with the national association comprised a substantial part of the busi- 
ness done by the industry as a whole. 

The dominant position of the national association enabled it to enter 
into an agreement with its members and others for the purpose of 
(1) fixing and maintaining uniform prices for wine, spirits, and liquor 
both on sales to retailers by manufacturers, importers, and wholesalers, 
and on resales by retailers to the public, and (2) eliminating the com- 
petition of both noncomplying manufacturers and noncomplying 
dealers in these products, whether or not the latter were members of 
the associations affiliated with the national association. In the 45 
States having fair trade acts, resale price maintenance contracts were 
made the vehicle through which uniform prices were fixed and main- 
tained. 

The national association threatened to impose a boycott on re- 
calcitrant manufacturers, as well as on recalcitrant dealers. The 
former were brought into line by the threat that the entire member- 
ship of the association would not handle their products unless they 
complied. The latter were threatened with the loss of their sources 
of supply. 

This conspiracy was further implemented by a system under which 
the national association would spy upon retailers to determine whether 
they were reselling at prices below the fixed prices. Offenders were 
reported to manufacturers who were then threatened with boycott 
unless they discontinued sales to such price-cutting retailers. More- 
over, the manufacturers were compelled, under threat of boycott, to 
grant to retailers belonging to the associations uniform discounts and 
allowances in their purchases of these products. Finally, the national 
association attempted to bring about the revocation or the suspension 
of the licenses of offending retailers. 

Given the enormous buying strength which the national association 
controlled, manufacturers could not readily afford to ignore associa- 
tion policies, and with the support of the manufacturers thus assured, 
the national association had all retailers, whether members or non- 
members, more or less at its mercy. 


© Docket 4168, National Retail Liquor Package Stores Association, Inc., et al., 43 F. 'T. C. 379. 
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The Commission concluded that this conspiracy injured price 
competition and placed in the hands of the national association and its 
members the power to control and enhance prices. Accordingly, it 
ordered the national association to cease and desist from entering 
into any agreement to do or perform any of the acts or practices 
described above. 

Rubber heels and soles.—This case, decided by the Commission July 
23, 1948, involved the Connecticut Leather and Findings Association, 
Inc., and eight of its members." The eight members of this trade 
association who were involved in this case were engaged in the business 
of selling and distributing rubber heels, rubber soles, and accessory 
products in Connecticut and neighboring States. They purchased 
these products from manufacturers and distributors in other parts of 
the country and shipped them or caused them to be shipped into 
Connecticut. Through the trade association to which they belonged, 
these eight jobbers agreed to adopt, and did in fact adopt, the following 
methods and practices: 

1. The prices charged to retail customers were made uniform by 
concerted action, and uniform schedules were adopted for use in the 
calculation of such prices. 

2. The resale prices which retailers were to charge their customers 
for these same products were likewise made uniform. 

3. Contracts, warnings, threats, and injunctions were used to 
maintain such fixed prices at both levels. 

4. The threat of boycott was employed to compel the manufacturers 
to enter into fair trade contracts in Connecticut as a means of main- 
taining resale prices in the State, and manufacturers who did not use 
such contracts were in fact denied patronage by the jobbers. 

The Commission concluded that these practices restrained compe- 
tition and issued an order to cease and desist. 


PUNITIVE MEASURES UNDER DELIVERED PRICE SYSTEMS 


The essential feature of the concerted use of delivered price systems, 
whether they be basing point, zone, or variants thereof, is the quota- 
tion by all sellers of identical delivered prices at any given point of 
destination. Under the basing point system, this objective is achieved 
by computing the delivered price at any given destination as the sum 
of the nearest base price plus transportation (usually rail freight) from 
that basing point to the destination. Under the zone system it is 
accomplished by the use of a single delivered price for all points of 
delivery within the zone. 

Since under these systems all sellers must compute delivered prices 
in the same manner, some form of policing is usually necessary, par- 
ticularly during times of recession, to prevent “‘shading’”’ below the 
formula prices. Although the form of the policing may differ from 
industry to industry, it usually involves concerted action, with the 
result that the price-cutting firm must face single-handed the com- 
bined economic power of the entire industry. ‘The cement industry 
illustrates the use of the punitive basing point as the means of policing; 
the bottle-closure industry is an example of the use of patent controls 
for this purpose; and the book-paper industry illustrates the use of a 
variety of different ‘‘pressures.” 


11 Docket 5527, Connecticut Leather and Findings Ass’n, Inc., et al., 45 F. T. C. 69. 
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Cement.—Until the Supreme Court decision of April 26, 1948,” 
the cement industry operated under a multiple basing point system. 
One of the many features of the basing point system in this industry 
was the imposition of what are known as “punitive” or “involuntary” 
basing points. 

When the depression of the early thirties began to make inroads on 
their volume of business, numerous cement mills sought to maintain 
their output by shading prices. Thereupon, in 1930 the big companies 
placed numerous involuntary bases on members’ mills.” 

The placing of a punitive base usually involves making the mill 
affected a new basing point with a base price lower than the mill price 
which it had previously been able to realize on sales in nearby terri- 
tory. Such punitive action was made effective by the fact that the 
other members of the industry used the new base price in selling into 
the area, while maintaining prices in surrounding areas. For the 
punished mill this meant that its price in its own home area was forced 
down while it still had to absorb freight if it sold outside that area. 
Whereas the lower price affected the greater part of the sales made by 
the punished company, it affected a much smaller proportion of the 
sales of the mills imposing the punishment. The initiative in making 
its own price in its home territory was taken away from the punished 
company and any loss of income which was borne by the other firms 
who took away that initiative was divided among the cooperating 
group. 

When such a punitive base was established in 1931 against a mem- 
ber who had cooperated in the past, the president of the punished 
company wrote on April 23, 1931, as follows: 

Frankly, I cannot make myself enjoy the idea of any other company giving 
away my money not only without sayiny “‘by your leave,” but without a com- 
mercial grievance of any kind against us that would in any sense justify such 
action." 

In another instance, also in 1931, one of the larger firms, against 
whose Ada, Okla., and Superior, Nebr., plants involuntary punitive 
bases had been established, wrote to the vice president of Lehigh 
Cement Corp., which had been a leader in imposing these bases, as 
follows: 


When I saw you in Chicago you said you would do what you could to take the 
base off our Ada plant. I am anxious, Mr. Rader, to have that done. Will 
you kindly advise what you can do for me and when I may be able to look for a 
change in conditions, that is, when we will have the privilege of putting our own 
base on our mill? This is not asking a great deal, as your putting a base on our 
mill does not help you at all and injures us very much. Will you please see what 
you can do for us and I certainly will be glad to return the compliment. 


In evaluating the effectiveness of the punitive base as a policing 
measure against any competitor who dared to cut prices, the Supreme 
Court stated in the Cement case: 

The plan was simple but successful. Other producers made the recalcitrant’s 


plant an involuntary base point. The base price was driven down with relatively 
insignificant losses to producers who imposed the punitive basing point, but with 


heavy losses to the recalcitrant who had to make all of its sales on this basis . 


In one instance, where a producer had made a low public bid, a punitive base. 
point price was put on its plant and cement was reduced 10 cents per barrel; 


12 Federal Trade Commission v. The Cement Institute et al., 333 U. S. 683; 68 S. Ct. 793. 
3 See Docket 3167, The Cement Institute et al., 37 F. T. C. 87, p. 181. 

M4 Thid., p. 182. 

16 Thid. 
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further reductions quickly followed until the base price at which this recalcitrant 
had to sell its cement dropped to 75 cents per barrel, scarcely one-half of its former 
price of $1.45. Within 6 weeks after the base price hit 75 cents capitulation 
occurred and the recalcitrant joined a portland cement association. Cement in 
that locality then bounced back to $1.15, later to $1.35, and finally to $1.75." 

Numerous punitive bases were temporarily placed against mills 
for failure to submit uniform delivered-price bids computed strictly 
in accordance with the basing-point method of pricing. Conditions 
exacted in removing such punitive bases from nonmember mills were 
membership in the Portland Cement Association and observance of 
the basing-point formula. In other words, the punitive base, con- 
certedly applied, was a club with which nonconformists were 
bludgeoned into strict observance of basing-point pricing. 

Bottle caps ——Crown bottle caps are a highly standardized type of 
bottle closures. Prior to 1941, 13 manufacturers controlled the pro- 
duction and sale of 80 to 85 percent of all crown bottle caps, and all 
but 1 were members of Crown Manufacturers Association of America. 
These companies, acting individually as well as through their asso- 
ciation, adopted a freight-equalization plan under which a buyer in 
any given locality paid the same price for caps regardless of where 
they were manufactured." 

Substantially all bottle caps were priced and sold f. o. b. factory. 
For varying periods of time prior to 1938, there were some differences 
in the f. o. b. prices of some manufacturers, but in the latter part of 
that year the f. o. b. prices and terms of sale of all manufacturers 
became the same. The 13 manufacturers’ plant locations became, in 
effect, basing points with a uniform base price. Each such factory 
location was known as a “‘free point’’, and uniform delivered prices at all 
other points were derived by adding to the nearest basing-point freight 
to the point of destination."* 

A predecessor of Crown Cork & Seal Co., Inc., 1 of the 13 manu- 
acturers, was the inventor of the crown cap and Crown Cork & Seal 
Co. was the owner of a number of patents. Some of these related to 
particular types and forms of crowns; others related to the methods 
and materials used in manufacturing both patented and unpatented 
crowns, and still others related to the apparatus with which crown 
caps are manufactured. The other manufacturers were licensed to 
use these patents, subject to a provision in the license agreement 
binding the licensee to sell crown caps “‘at prices not less than the mini- 
mum prices established by the licensor by current bona fide price 
quotations to the trade for corresponding crown seals.’’ 

The existence of these licensing agreements made it possible to 
police the pricing of all members of the association through suits or 





6 FT. C. v. The Cement Institute et al.. 333 U. 8. 683: 68 S. Ct. 793. 

7 Docket 4602, Crown Manufacturers Association of America et al., 45 F. T. C. 89. 

1% The U.S. Circuit Court of Appeals, Fourth Circuit, in reviewing a cease and desist order by the Com- 
mission against this industry made the following statement on this point: ‘This practice has all the vice of 
the basing-point system in that the purchaser pays the same delivered price, whatever manufacturer he 

urchases from, and the manufacturer must absorb the freight differential, so that the net selling price which 
e receives is different for different customers, depending upon their location.”” (Bond Crown & Cork Co. 
v. F. T. C., 176 Fed. 974 at p. 978.) 

9 45 F. T. C. 89,p.116. This provision laid the basis for the uniformity of f. 0. b. prices for crown capswh ich, 
as already noted, became fully effective in the latter part of 1938. This provision applied to both patented 
and unpatented crowns. It was abrogated in April 1941, while a preliminary investigation by the Federal 
Trade Commission was in progress and only a few months before the Commission issued its complaint in 
September of that year. Evidence produced in the trial indicated that after this price-fixing clause was 
abrogated the base prices and the schedules of differentials, surcharges, and discounts of all parties to the 
agreements, and the use of the freight equalization by all parties, remained unchanged. (Bond Crown & 
Cork Co., Crown Manufacturers Asso. of America et al., and Armstrong Cork Co. et al. v. F. T. C., 176 Fed. 
974.) 
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threats of suits for patent infringement. They were so used in a case 
brought by Crown Cork & Seal Co., Inc. against Ferdinand Gutman 
& Co. charging Gutman with having infringed Crown’s patents. 
Gutman countered with a claim charging Crown with having infringed 
patents owned by Gutman. The case reached the United States 
Supreme Court, which, on June 9, 1938, found that Gutman had, in 
fact, infringed certain of Crown’s valid patents, but that Crown had 
not infringed any valid patent owned by Gutman. Following this, 
Gutman and Crown agreed upon a settlement, and the f. o. b. prices 
of all cap manufacturers became uniform during the latter part of 
1938, as has been noted. 

Book paper.—Just as the cement industry illustrates the use of 
punitive basing points, and the bottle-closure industry the use of 
patent controls, the book-paper industry presents an example of the 
use of a variety of different “pressures” to bring about compliance 
with a delivered-price system.” 

Book paper is made in a multitude of sizes, grades, weights, finishes 
and colors. There were 40 book-paper manufacturers who were 
members of the Book Paper Manufacturers Association at the time 
the Commission filed its complaint in April 1939. No single member 
manufactured more than 10 percent of all book paper produced in 
the United States, but together the association’s members made 
about 86 percent of the total tonnage produced. Through the asso- 
ciation, these manufacturers (1) standardized their products, (2) 
adopted a base grade and arbitrary price differentials to be added to 
or subtracted from the price of the base grade in pricing different 
quantities, grades, etc., and (3) adopted four zones to cover the entire 
United States. They also agreed vpon uniform discounts, terms of 
sale, and arbitrary allowances to cover transportation to each of the 
zones, which were described, together with the arbitrary price differ- 
entials, in a pamphlet entitled ‘““Trade Customs.” # 

In the fall of 1937 the demand for book paper slackened. Kala- 
mazoo Paper Co., a nonmember, which, however, had been cooperat- 
ing in observing the delivered prices of association members, reduced 
its prices and began selling f. o. b. mill, thereby giving customers 
everywhere the benefit of any savings they might be able to make 
by buying f. o. b. the mill at Kalamazoo’s lower price and paying the 
actual cost of transportation. The combined savings in price and 
transportation cost were substantial. For instance, Kalamazoo’s 
action meant reductions on lots of different sizes ranging from about 
$2 to $7 per ton in New York and from about $7 to $12 per ton in 
Chicago. The action thus threatened to destroy the association’s 
delivered-price structure. 

Although the full details of Kalamazoo’s action were not known 
when the association’s regular monthly meeting was held on October 
6-8, 1937, the matter was discussed at length at that meeting and at 
several special meetings held during the ensuing month. Followin 
another meeting held on October 14, 1937, leading producers issue 
new price lists making a reduction of $5 per ton on quantities of over 

‘Docket 3760, Allied Paper Mills et al., 40 F. T. 0. 696. 

*| These agreed ‘‘trade customs”’ were used as the basis for quoting and selling at uniform delivered prices 
in each zone by adding the appropriate differentials to the base price for the base grade. All of these ele- 
ments of price were discussed and agreed upon at association meetings. By common undertsanding, the 
manufacturers conducted open price filing and exchange of prices and price changes through the associa- 


tion, and concertedly decided what to do about meeting any price cuts that might be made by either 
members or nonmembers. 
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four cases. It is interesting to note that following the Chicago 
meeting, Kalamazoo Paper Co. stopped selling f. o. b. mill and 
returned to delivered zone pricing at the prices which had been 
announced following the October 14 meeting. 

Having thus narrowly avoided utter breakdown of their zone- 
pricing system with respect to spot sales, the association and its 
executive committee gave attention to the subject of contract prices. 
Other full meetings of the association occurred on November 5 and 
18, 1937, and the association’s executive committee also met on 
October 21, 1937. As a result of these mectings, all recalcitrant man- 
ufacturers appear to have been brought into line and at least one 
type of contract was eliminated altogether. Two days after the 
association’s November 18 general meeting, an officer of Michigan 
Paper Co. who was present at that meeting stated: 


We are pleased to advise that at a meeting held this week, * * * that 
the so-called No. 5 contract is entirely eliminated starting the first of the year 


* * 22 
One of the trouble spots in the industry was the maintenance of 
uniform delivered prices in competitive sealed bidding for Govern- 
ment contracts, especially where bids were submitted by independent 
merchants as well as by paper companies. Under such circumstances, 
eee of the delivered pricing system required that manufacturers 
old a close rein on their dealers. In a particular instance in No- 
vember 1937, Allied Paper Mills authorized its dealer, James F. 
Walsh Paper Corp., to bid on certain lots in response to a call for 


bids by the United States Government Printing Office, with the 
admonition: 


The above prices are to be quoted to the Government. Unless this is complied 
with, we will not accept the orders if you are successful in getting them.”8 

Notwithstanding this instruction, Walsh was the low bidder on 
every lot on which he bid. This he did by giving up a part of his 
“‘regular’’ commission.** 

Walsh was awarded all of the contracts, whereupon his supplier, 
Allied Paper Co., refused to accept his orders. Walsh sought to buy 
from other manufacturers, but none would accept his orders. He was 
thereby forced into the position of defaulting on his contracts. The 

240 F.T. C. 696, p. 726. And again on December 14, following an association meeting on December 9, 1937, 


Allied Paper Mills wrote as follows regarding contracts with mercha its covering printers’ requirements: 
“We are unable to renew these for the year 1938 as we understand that no contracts of this nature will be 
filled by any mill.” (Ibid., p. 727.) 
% Thid., p. 729. 
% The extent of these concessions are shown below: 





Identical bids 


| §6Walsh 
Lot, quantity, and kind Price price 
; per ‘ 
Number hundred- bid 


Lot 3, 400,000 pounds, book paper............-.....------.-..-----.- ll $6. 24 


$6.18 

Lot 5, 400,000 pounds, book paper... _-..........------------ 13 6. 24 6.18 

Lot 6, 300,000 pounds, book paper_................---.-------------- 13 5. 86 5. 80 

Lot 7, 600,000 pounds, book paper... .............-..--.....--.--.--- 13 5. 86 5. 80 

Lot 8, 600,000 pounds, book paper... ................--.-.---2.--.- 13 5. 86 5. 80 

Lot 10, 250,000 pounds, book paper_...-......-..---..------4...---.- 13 2 = 5.79 
9 . 

Lot 16, 200,000 pounds, offset paper--_........-..----...- bien ccalims 1 ; = 6. 24 
1 . 

Lot 36, 100,000 pounds, book paper.................-..-..-...-....-- 8 | 9.70 9. 60 
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Government Printing Office thereupon obtained part of its require- 
ments from other firms, and Allied finally furnished paper through 
Walsh for the remaining items, the payments being made to Walsh 
in care of Allied Paper Co., which held Walsh’s power of attorney. 

The Commission concluded that the steps taken by book paper 
manufacturers to cooperate among themselves to establish and main- 
tain prices and to restrain the operation of competitive forces which 
tend to disturb the uniformity of prices constituted unfair methods 
of competition within the intent and meaning of the Federal Trade 
Commission Act. An order was accordingly issued on June 30, 1943. 
Upon appeal, the United States circuit court of appeals on June 11, 
1948, ordered enforcement of the order as to all but 1 of the 40 re- 
spondents * and on February 28, 1949, the United States Supreme 
Court denied the petition of Allied Paper Mills for certiorari.” 


CONTROL OF SHIPPING TERMINALS AND FACILITIES 


Another predatory practice arises from the fact that, in certain 
industries, strategic facilities are controlled by some of the members 
of the industry and are made available to others, if at all, only on 
terms favorable to those who control them. These facilities are often 
connected with transportation, either of the raw materials or of the 
semifinished or finished products. If no other equally satisfactory or 
equally economical facilities are available, the members of the indus- 
try, who are denied their use or are allowed to use them only on terms 
less favorable than are accorded to their privileged competitors, are 
prevented from competing on equal terms, and may even be forced 
out of this line of business. Two such cases will be cited here, one in 
which the use of essential facilities was denied to outsiders, and the 
otber in which outsiders were compelled to use the facilities controlled 
by their competitors, in spite of the availability of more economical 
facilities. 

Fernandina Terminal: Phosphate rock.?”—Phosphate rock deposits 
in the State of Florida are strategically located with respect to ex- 
porting to the important European market. No other area having 
such deposits in the United States enjoys the locational advantage 
which easy access to the sea gives Florida. Moreover, no other area in 
the United States has equally accessible known deposits of the higher 
grades of either “pebble” or “hard rock,” which are preferred in 
Europe because of their higher phosphate content. For these reasons, 
producers located in Florida, whether mining hard rock or the less 
costly high-grade “pebble rock,’”’ have always had a strong interest in 
export trade, and some of them promptly took advantage of the enact- 
ment of the Webb-Pomerene law in 1918 to organize, in February 
and March 1919, the Phosphate Export Association (hereinafter 
designated briefly as ‘‘PEA’’) and the Florida Hard Rock Phosphate 
Export Association (hereinafter designated briefly as ‘Hardphos’’). 
These associations grouped together producers of pebble rock and of 

% Allied Paper Mills v. Federa! Trade Commisrion, 168 F. 2d 600. 

% Allied Paper Mills v. Federal Trade Commission. 69 Sup. Ct. 640; 336 U. 8. 918: 93 L. Ed. 1081. 

” This case was discussed in detail, along with other matters in the Report of Investigation, F. T. C. 
Docket No. 202-2, in the matter of Florida Hard Rock Phosphate Fxport Association, 1945; in the Report 
of Investigation, Conclusions, and Recommendations, F. T. C. Docket No. 202-3, in the matter of Phos- 
phate Export Association, 1945; in the F. T. C. Report on International Phosphate Cartels, 1946; and in 


the Report of the Federal Trade Commission on the Fertilizer Industry, 1950. Only the material relating 
to the use of terminal facilities in the export of Florida hard rock phosphate is presented here. 
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hard rock, respectively, each group consisting of different producers. 
It is with Hardphos and the producers of hard rock that this case is 
concerned.” 

In the conduct of their export activities, firms producing hard rock 
phosphate were confronted with the problem of drying the phosphate 
rock after a washing process designed to eliminate certain impurities. 
In the early days of the industry, this was done at the mine by small 
wood burning driers. Later it became economical to establish central 
drying facilities, and these were set up at terminal points on the 
seacoast, where wet rock was received from the mines and dried rock 
was loaded for shipment to Europe after the necessary drying opera- 
tion. The old method was then abandoned. 

Between 1920 and 1925, there were at times as many as four ter- 
minals equipped with facilities for drying, storing and loading Florida 
hard rock phosphates.” During the same period there were in addi- 
tion in Florida four other terminals equipped only with loading 
facilities.° Because they lacked the vital drying and storing facili- 
ties, however, these gradually became unsuitable for handling hard 
rock phosphate exports. Moreover, by 1926, three of the fully 
equipped terminals had been either abandoned or dismantled, largely 
because of unfavorable competitive conditions in the vital European 
market resulting from the development of recently discovered high- 
grade deposits in Morocco. Thus, the fourth fully equipped terminal, 
that of Fernandina Terminal Corp., located at Fernandina, Fla., 
about 28 miles north of Jacksonville, was left as the only facility 
capable of handling Florida hard rock phosphate exports. 

Under these circumstances, control over the Fernandina Terminal 
Corp. became of paramount importance, as it carried with it the power 
to decide which producers would be allowed to export hard-rock 
phosphates. At all times during its existence, this control rested in 
the hands of a tightly knit group of men who also held positions of 
responsibility with Hardphos and with the four member companies.” 
These companies, only three of which existed up to 1932, were C. & J. 

28 There were four founders of Hardphos: Dunnellon Phosphate Co., Mutual Mining Co., Cummer 
Lumber Co., and C. & J. Camp. In addition, J. Buttgenbach & Co., of Brussels, Belgium, which owned 
hard rock deposits in Florida, joined Hardphos shortly after its organization and acted as its European 
selling agent without interruption thereafter, although it was not formally a member between 1923 and 
1933. In 1934, it entered into an agreement with C. & J. Camp for the joint operation of their mines, and the 
two companies merged January 1, 1949, under the name of Kibler-Camp Phosphate Enterprise. 

The only other firm adnitted to membership in Hardnhos after 1919 and still a member in 1946 was the 
Dunnellon Phosphate Mining Co., which was organized and joined Hardphos in 1932. It succeeded the 


Mutual Mining Co., taking over certain of its properties, and is not to be confused with the earlier Dunnellon 
Co. which was dissolved some years earlier. 

Certain other Florida firms were able to operate outside the association, especially prior to 1925. (Cf. 
Report of Investigation, F. T. C. Docket No. 202-2, pp. 38-41). However, all of them ceased mining hard 
rock before 1928, as did some of the original members of Hardohos, (ibid., pp. 4-5, 37, 45). In 1946, there 
were only 3 members of Hardphos, namely Camp, Buttgenbach, and the new Dunnellon Co., (ibid., pp. 
3-4), and they were the only companies still actively mining hard rock in Florida. 

It should be noted that the Florida hard rock producers were engaged in a declining business and that 
they nlayed a far less important role on the international phosphate market than did the producers of 
Florid.i pebble rock. 

2 Cf. Report of Investigation, F. T. C. Docket No. 202-2, pp. 36-38. 

3° Tbid., p. 38. 

3! The following men, who made up this group, acted in multiple capacities: Robert W. Groves, president 
of Hardphos and a member of its executive committee, was also president of Mutual and of Dunnellon, 
and vice president, assistant secretary and treasurer, and director of Fernandina Terminal Corp. E. F. 
Fitch had the active management of the Terminal from the time of its incorporation with the titles of vice 
president, general manager, and director, and the same Fitch was also a member of the executive committee 
of Hardphos and an officer of C. & J. Camp. Henry N. Camp, secretary and treasurer of Fernandina 
Terminal Corp., was also vice president of Hardphos, and secretary and treasurer and director of C. & J: 
Camp. Julius M. Extrowich was secretary of Hardphos, of Mutual, and of Dunnellon. Maurice Van 
der Rest, vice president of Hardphos, was also managing director of J. Buttgenbach & Co., and as such 
exercised active management of the foreign business of Hardphos. David B. Kibler, Jr., American manager 
= J. Buttgenbach & Co., was also a member of the executive committee of Hardphos. (Cf. ibid., pp. 2-3, 

4-35.) 
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Camp, Mutual Mining Co. (each of which owned 50 percent of the 
stock of the Fernandina Terminal Corp.), J. Buttgenbach & Co., 
which acted as European sales agent for the group, and (after 1932) 
the new Dunnellon Phosphate Mining Co. which succeeded Mutual 
and operated certain of its properties, while Mutual retained as its 
only asset the 50 percent stock interest it held in the Terminal Corp. 
Although officials of Hardphos denied that the association had any- 
thing to do with the management and control of the terminal, it 
should be noted that, in dealing with the trade, Hardphos referred 
to the terminal as a part of its set-up. : 

The management of the terminal adopted the policy of limiting the 
use of its facilities to the four companies named above (Camp, Mutual, 
Buttgenbach, and, after 1932, the new Dunnellon Co.). In further- 
ance of this policy, it refused to allow the use of these facilities by 
others. The investigation conducted by the Commission disclosed 
several instances, occurring between 1925 and 1940, in which inquiries 
by potential users of the terminal met with refusal based on the 
argument that warehouse facilities were all under contract to “several 
shippers.” * The close interlocking control between the Terminal 
Corp., Hardphos, and its members was such that these “several 
shippers” were at all times, after 1926, the companies named above. 
As a result, no one else shipped through Fernandina after that year. 
So sure were the members of the group, holding office simultaneously 
with Hardphos, with the terminal company and with the four mining 
companies named above, of their power to prevent Florida hard-rock 
exports by outsiders, that they were able to reassure PEA and the 
North African miners fully on this point, in the course of the nego- 
tiations leading up to the 1933 international cartel agreements. 
Morgan H. Grace, then president of PEA, wrote as follows oa October 
7, 1933, in a memorandum concerning a meeting held the previous 
day with these gentlemen: 

* * * They state that through their control of the terminal * * * 
they can prevent any other hard-rock shipper from shipping. 

They are prepared to guarantee that no other hard-rock shipper will ship.* 


Later on, one of the members of the group commented as follows 


concerning an attempt by outsiders to undertake production of hard 
rock: 


We are not at all surprised at this development, but we believe that with our 


control of certain facilities, that it will be difficult for anyone to produce phosphate 
on @ paying basis, * * *% 


It was admitted that the “certain facilities” referred to were those 
of the Fernandina terminal. 

With control of independent shipments thus effectively assured, 
it was possible for Hardphos to agree, as it did in the international 
cartel arrangements of 1933, that any shipment of Florida hard rock 
to Europe by outsiders would be deducted from the quota allotted to 
Hardphos in the European market. The terminal thus became an 


#2 Of. ibid., pp. 44, 46, 49-52, 55-57. 

% Cf. ibid., p. 47. David B. Kibler, Jr., in a letter to Buttgenbach’s Brussels office, dated October 11, 
“1933, wrote about the same meeting as follows: 

“Mr. Fitch and Mr. Groves were in a position to state that they would not permit any other shipments 
through the Fernandina Terminal Corp., and that the plant would be retsined for the exclusive use of 
Dunnellon Phosphate Mining Co., OC. & J. Camp, and Buttgenbach. We, therefore, feel that the Fernan- 
dina Terminal Corp. is in position to keep down any further hard-rock competition. You know that it is 
absolutely impractical for a person to develop and equip a terminal plant for exporting hard rock phosphate 
et an in — of the smal] amount of hard rock that can be sold.”” (Cf. ibid., p. 47.) 

- ibid., p. 57. 
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instrument of cartel policy, and the policy of reserving use of the 
terminal to a select group, which had been Hardphos’ policy for 
many years, took on added importance as a weapon of cartel action. 
It was not practical for outsiders to build another terminal to 
compete with Fernandina. Not only were the machinery and 
equipment necessary for such an operation so expensive as to make 
the investment difficult without strong financial backing, but in 
addition, the European demand for Florida hard rock fell steadily 
after 1910. The capacity of the Fernandina Terminal was sufficient 
to handle all shipments anticipated by its affiliated companies, and 
the small size of potential shipments by outsiders made the heavy 
investment, which the building of a new terminal would have required, 
particularly unattractive. Thus the Fernandina Terminal Corp. 
continued to enjoy, unchallenged, a monopoly over this particular 
phase of the hard rock phosphate export business, and outsiders were 
prevented from exporting Florida hard rock phosphate to Europe. 
Upon investigation of these facts, and of others relating to the 
formation of the international cartel in 1933 and its subsequent 
operations, the Commission concluded that the practices in question 
were in restraint of the export trade of domestic competitors of the 
members of the group, and proceeded to make to Hardphos, its 
officers, its executive committee, and its members, recommendations 
for the readjustment of the association’s business.** These included, 
aside from recommendations dealing with the participation of Hard- 
phos in the international cartel agreements, the following paragraph: 


2. That Florida Hard Rock Phosphate Export Association withdraw from and 
rescind any and every agreement or understanding with C. & J. Camp, Inc., a 
corporation, and Mutual Mining Co., a corporation, the owners of Fernandina 
Terminal at Fernandina, Fla., which confine or restrict in any way the use of 
said terminal, for the processing and shipment of hard rock phosphates, solely 
to the members of said association. That said association refrain in the future 
from entering into any negotiations, arrangements or understandings with the 
Seaboard Airline Railway or any other common carrier with reference to hard 
rock phosphate shipments made or to be made by nonmember producers or 
shippers, or the rates quoted or to be quoted on such shipmnts, or the avail- 
ability or use of terminal facilities to accommodate such shipments. _! 


The readjustment of the association’s business brought to an end the 
monopolistic practices which had been used with respect to the 
Fernandina Terminal.*” 


Encinal Terminals: Food products—A case, decided by the Com- 
mission on June 30, 1937, involved the practices adopted by the 


% This was evidenced by the decline in exports of Florida hard rock from 461,353 tons in 1910, and 348,238 
tons in 1920, to 149,870 tons in 1925, to 64,375 tons in 1929, and to 41,290 tons in 1932. The recovery of hard 
rock exports between 1934 and 1939, thanks to cartel arrangements, did not raise the figure above 121,065 
tons, a level achieved in 1938, and the war cut it back to almost negligible amounts. Only Mutual Mining 
Co., C. & J. Camp, and J. Buttgenbach & Co. remained in production after 1927, whith Mutual giving way 
to the new Dunnellon Co. in 1932, and the demand was not sufficient to enable these companies to operate 
continuously during that period. (Exports for 1910 taken from report of the Federal Trade Commission on 
the Fertilizer Industry, 1950, p. 66. Other figures taken from Report of Investigation, Conclusions, and 
Recommendations, F. T. C. Docket No. 202-3, in the matter of Phosphate Export Association, 1945, p. 294.) 
Moreover, even the four remnaining companies found it difficult to operate continuously after 1926. With 
respect to the period 1926-33, cf. Report of Investigation, F. T. C. Docket No. 202-2, pp. 35, 45, 46. With 
respect to the neriod beginning in 1934, cf. Report of Investigation, Conclusions, and Recommendations, 
F. T. C. Docket No. 202-3, pp. 138-139. In 1949, only Camp and Buttgenbach, now merged into the 
Kibler-Camp Phosphate Enterprise, remained in production (cf. Bureau of Mines, Minerals Yearbook, 
1949, rn. 1000). 

%* Cf. Report of Investigation, F. T. C. Docket No. 202-2, pp. 85-87. 

3? However, the decline of the hard rock phosphate mining industry in Florida, which had been in pro- 
gress ever since 1910, continued, reaching a climax when, according to the Minerals Yearbook of the Bureau 
of Mines for 1949, p. 1000, ‘“‘the processing plant * * * at Fernandina used in the past for drying and 
crushing hard-rock phosphate for loading on ships for export was shut down early in 1949, although vessels 
called thereafter to load the remainder of the stocks. The company is reported to have announced on 
July 5 that it could see ‘no more future in the export of phosphate through Fernandina.’ ” 
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California Packing Corp. and its subsidiary, Alaska Packers Associa- 
tion, in their operation of the Encinal Terminals, located in Alameda, 
Calif., on the east side of San Francisco Ba 

The California Packing Corp. was engaged in the business of packing 
and distributing a wide line of food products, principally dried fruits, 
canned fruits, canned vegetables, canned fish, canned pineapples and 
coffee. It owned, controlled, and operated more than 100 canning 
factories, fruit-drying plants, and other factories located in 10 States 
throughout the country and in Alaska and Hawaii.” Its subsidiary, 
Alaska Packers Association, was engaged exclusively in the packing 
and the sale of salmon, with nine canning factories located in Alaska 
and one on Puge Sound, in the State of Washington. In addition, 
it owned Encinal Terminals, a public wharfinger organized in 1925, 
which operated and maintained in the city of Alameda, Calif., facili- 
ties necessary in this business, including wharves, sheds, warehouses, 
and switch tracks for handling freight directed to and from railroad 
cars and steamships at the w harves. 

Both companies purchased substantial quantities of wood, paper, 
and fiber boxes, containers and eartons, tin, steel, copper, paint, and 
other articles too numerous to mention, for use in their several manu- 
facturing processes. In these activities, as well as in the sale of their 
produc ts, both firms were in substantial competition with other com- 
panies also engaged in the canning and packing of fruits, vegetables, 
fish, and other. produc ts. 

In the conduct of their business, all firms in this field had occasion 
to use transportation facilities of all kinds, both for the shipment of 
raw materials purchased by them to their plants and for the shipment 
of their products from their plants to their customers. A substantial 
portion of these shipments went through the various ports, docks, 
wharves, and terminals located on San Francisco Bay and tributary 
waters.” 

All of these terminals operated as the agent of shippers, of steam- 
ship companies, and of railroads. They received products from 
shippers and distributed them to outbound ships, railroad cars, and 
trucks. They loaded and unloaded freight cars and trucks, assisted 
in the loading and unloading of steamers, and performed other 


38 Docket 2786, California Packing Corporation, et al., 25 F.'T. C. 379. 

39 It was one of the largest packers and distributors of dried fruits and vegetables in the world and was an 
important factor in the Hawaiian pineapple industry and in the packing of sardines and tuna fish. Its 
products which were sold under such brand names as “Del Monte,” ‘‘Sunkist,’”’ “Goldbar,” “Glass Jar,’’ 
**President,’’ and “Luxury,”’ were packed in these plants and shipped to the several] States of the United 
States and to foreign countries by all means of transportation. 

40 Besides Encinal Terminals, already described, these included the facilities of the following: 

1. The port of San Francisco, owned by the State of California, which provided a fruit and produce termi- 
nal, a grain terminal, a banana terminal, and a shinside refrigeration terminal. 

2. State Terminal Co., Ltd., a public wharfinger organized in June 1931 within the port of San Francisco, 
occupying buildings and facilities rented from the State of California, and conducting a general merchandise 
terminal] and also handling canned and dried fruits, fish meal, and lumber. 

3. The Howard Terminal of Oakland, Calif., organized in 1900, which had equipment for handling freight, 
including railroad tracks, docks for steamers, loading accommodations for motortrucks, terminal buildings 
for handling cargo, and extensive warehousing facilities. 

4. The Parr Terminal Co., organized in 1918, which operated a public wharfinger business in Oakland, 
Calif., until October 1, 1934, ‘and was in 1937 still operating four terminals in Richmond, Calif., through a 
subsidiary organized for the purpose in 1927. 

5. The port of Oakland, owned by the municipality of Oakland, Calif., which operated as a public whar- 
finger since 1927, and offered the usual facilities for the interchange of freight cargo between land and water 
carriers, including three large terminals for oceangoing vessels and a fourth designed for inland waterway 
carriers. 

6. The port of Stockton, Calif., located on the San Joaquin River, about 90 miles from San Francisco, and 
operated as a public wharfinger since February 1933, which offered the facilities of four public wharves and 
& grain terminal, and handled primarily cargo received from or consigned to interior towns in California 


having a competitive rail and truck freight.ad vantage over other ports in San Francisco Bay in connection 
with freight from and to these towns. 
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services in their role as link between land and water carriers. For 
the use of these terminals, steamship companies were required to 
pay a service charge for all cargo received and discharged, and shippers 
were required to pay not only a toll charge on a tonnage basis but also 
a charge for loading or unloading railroad cars and trucks. 

Control over Encinal Terminals enabled the California Packing 
Corp. and its subsidiary to carry out a plan of using the large tonnage 
of freight shipped by them and their highly concentrated buying power 
to influence the routing of tonnage to Encinal Terminals, at the 
expense of other terminals, in spite of the fact that the facilities of 
these terminals were equal to those of Encinal Terminals and in many 
instances more economical for both steamship companies and shippers. 
Beginning in 1929, these two companies promised a substantial 
number of large shippers to start purchasing from them, or to increase 
their volume of purchases, if the shippers would divert to Encinal 
Terminals shipments made by them and by other concerns subject 
to their control. The two companies threatened to reduce or dis- 
continue such purchases if these shipments continued to be routed 
through other terminals. Included among these large shippers were 
firms from which the two companies as well as their competitors 
obtained raw materials and other supplies, and firms which, in some 
cases, also controlled competitors of California Packing Corp. and its 
subsidiary. The two companies likewise promised all or a majority 
of steamship companies to start shipping over their lines, or to increase 
such shipments, if these steamship companies would (1) divert freight 
tonnage, including that shipped by competitors, from other terminals 
to Encinal Terminals, and (2) disclose to the two companies the 
identity of consignees of such tonnage, and permit them to inspect 
confidential records, including manifests, in order that they might 
bring pressure to bear upon consignees, including customers of their 
own competitors, to divert further shipments through Encinal Termi- 
nals. The two companies threatened to reduce or discontinue their 
own use of these lines if either of the above conditions were not met. 

The result was in fact to coerce a substantial number of sellers from 
whom these two companies and their competitors purchased raw 
materials, a substantial number of steamship lines, and a substantial 
number of their own competitors to divert shipments so as to utilize 
the facilities of Encinal Terminals to the exclusion of other terminals 
located on San Francisco Bay and tributary waters. As indicated 
earlier, the other terminals were in many instances more economical 
for steamship lines and for shippers than the Encinal Terminals. 
This was especially true of the port of Oakland, located close to a large 
number of industrial plants which would normally use its facilities. 
Thus competitors of the two companies involved, required to use the 
facilities of Encinal Terminals by pressure exerted upon their cus- 
tomers and their suppliers, paid a higher cost for their raw materials 
and supplies than they otherwise would have, and found themselves 
at a competitive disadvantage in comparison with the two companies 
in control of Encinal Terminals. Small suppliers also suffered, as the 
requirement of these two companies that the principal consideration 
for the purchase by them of raw materials and supplies be the volume 
of tonnage routed by suppliers through Encinal Terminals diverted 
purchases from suppliers controlling insufficient tonnage to carry 
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much weight with the two companies involved. These small suppliers 
were thus deprived of the opportunity to compete fairly for the busi- 
ness of those companies and their competitors on the usual bases of 
quality, service, and price. : 

The Commission concluded that these practices tended to hinder 
and suppress competition between these two companies and their 
competitors, to create a monopoly in the sale and distribution of 
canned and dried fruits, vegetables, and fish, and to hinder and sup- 
press competition between the suppliers of raw materials and manu- 
factured products used by these companies. Accordingly, it issued 
an order to the respondents to cease and desist from the practices 
described above. 

O 








